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BOOK [1 
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TITLE I. 
Of L AW S inGeneral, 
USTICE, is 4 conſtant and per- Juſtice, 
petual Will, and Inclination to give 


every Man what i due to him. 
LAW, is the Science which teacheth x,y, 


_ us to do Juſtice, 


This Law, in a large acceptation, is Diviſion 
divided into the Law of Nature, Law of of Law, 
Nations, and the Civil and Municipal 
Law of each particular Country, 


B The 


S 
Book I. 


Law of 
Nations. 


Munici- 
pal Law. 


RA - Se >a y - i SIY 
* 


Df Laws ig yeneral. 

The Law of Nature comprehends thoſe 
Diftates which Nature hath taught all 
living Creatures, Inſtances whereof are 
Self- defence, Education of Children, and 
generally, all thoſe common Principles, 
which are common to Man and Beaſts; 
and thu i rather innate Inſtinft, than po- 
fitrve Law. | 

- The Law of Nations is peculiar to 
Mankind only, dictated by right Reaſon, 
and is divided into the Original and pri- 
mary Law of Nature, that flows from 
the firſt and pureſt Principles of right Rea- 
fon ;, {ach as Reverence to GOD, Keſpett 
to owr Country, and Parents. And the 
ſecondary, and conſequential Law of Na- 
ture, conſiſting of theſe general Conclu- 
ſions, in which ordinarly all Nations 9- 
gree, and which they draw by way of 
neceſſary conſequence, from thoſe firs 
Principles, And under this part of the 
Law of Nations, are comprehended, the 
Obligations ariting from Promiſes, or 
Contratts; the Liberties of Commerce, 
the Ranſoming of Priſoners, Secarity of 
Ambaſſadors, and the like. 

Civil, or Municipal Laws, are the par- 
ticular Laws and Cuſtoms of every Na- 
tion, or People, who are nnder one Sove- 
reign Power. 
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Of. Laws, in geniergl. . 3 
The Romans having ſtudied with great Tit. [. 
exaQneſs the Principles of Equity and TJ 
ltice, their Emperor Fuſtinian did cauſe Roman 
igeſt all their Laws into one Body, 2" 
which is now called by moſt polite Na- 
tions (for its Excellency) the Civil Law ; 
and as this Civil Law is much reſpected 
generally, ſo it has great influence in Scot- 
land, except where Our own expreſs 
Laws or Cuſtoms have receded from 
Fit. And by the Common Law in our * K. J. 6; 
Acts of Parliament is meant the + C;- Par- 8 
»il Law | AQ I3H 
nana . RE T K. Ja. 
The Popes of Rome, in Imitation of , par, 4, 
the Civil Law, made a Body of Law of a& «1. 


| their own;z which, becauſe it was com- K. Jam. 


piled by Churchmen, it was called The xp 0 
Canon Law ||: and though it has here Q ary 
no politive Authority, as being compiled par. s. 
by private Perſons at the defire of the A& 22. 
Popes, eſpecially ſince the Reformation ; N- Ja. 6: 
yet our Eccleſraſtick Rights, were ſettled _ 
theredy before the Reformation : And be- j {de 
caule many things in that Law, were Law. 
founded upon material Fuſtice, and ex- 

atly calculated for all Churcamen ; 
therefore that Law is yet much reſpected 

among, us, eſpecially in what relates to 


Conſcience, and Eccleſiaſtich Rights, 
B 2 Our 
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4 Of Laws in getieral. 


Bookl. Our Municipal Law of Scotland, is 
CY" made up partly of our written and partly 
Municipal of our unwritten Law : Our written Law 
gn , comprehend, Firſt, our Sraturory Law, 
432 which conſiſts of our Statutes or As of 
* Ats of Parliament, Secundo, The Atts of Se- 
Parlia- aderunt, which are Statutes made by the 
ment. ,, Lords of Seſſion, by virtue of a parti- 


Co cular Aft of Parliament, * smpowering 


K. Ja.g, them to make ſuch Conſtitutions as they 


Par. 7, ſhall think fit, for ordering the procedure 

At93- and forms of adminiſtrating Juſtice, and 

theſe are called Acts of Sederunt ; bes 

cauſe they are made by the Lords ſitting 

in Fudgment, but are not properly Laws, 

the Legiſlative Power being the King's 

Prerogative, Tertio, The Books of Ke- 

Regiam Liam: Majeſtatem, which are generally 

Majeſta- looked upon as a part of Our Law, 

rem. which with the leges Burgorum, and 

the other Tractates joined by Skeen to 

them, are called the Old Bocks of Our 

Law, by many expreſs Ads of Parlia- 

*K. Ja, ment *., Though the Books of Regiam 

1. Par, 3. Majeſtatem, were Originally but the 

4 Works of one private Lawyer, writing 

I by way of Inſiitution, and are now very 
AR 115, much abrogated by Cuſtom, 

Lnwriccen Our unwritten Law, comprehends the 

Law. cenſtart Tra of Deciſions, paſt by the 

.ords 


Df Laws in general, 


Lords of Seſſion, which is conſidered as Tit. I, 
Law; the Lords reſpecting very much Cv 


their own Decifons z and though they 
may, yet they uſe not to recede from 
them, except upon grave Conſiderations. 
Secundo, our Antient Cuſtoms, make up 
part of our Unwritten Law, which have 
been univerſally received among us. 
The tacite Conſent of King and People, 
operating as much in theſe as their ex- 
preſs concourſe does in making Laws : 
And ſuch is the Force of Cuſtom or Con- 
ſuetude, thatif a Statute after long ſtand- 
ing has never been in obſervance, or ha- 
ving been,has run into deſuetude; Conſue- 
tude prevails over the Statnte till it be re- 
newed cither by a ſucceeding Parliament, 
or by a Proclamation from the Council ? 
For though the Council cannot make 
Laws, yet they may revive them. 


Some Laws are called Declaratory, be- Declara- 
cauſe they do not introduce any new Law, tory Laws. 


but declare what formerly was Law; and 
theſe may look backward, (that is to ſay) 
Caſes even Prior to the Statute muſt be 
Regulated by them; though generally 
Laws look forward, and regulate only fu- 
ture Caſes. 

Laws ſhould Command,not Perſwade ; 
and though the Rubrick (or Title) and 
B 3 Natr a- 
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Df Jurisdfc>ton and 


Narrative of the Statute, may dire& a 


LYV doubting Judg, yet it the Statutory words 


Correo- 
Ty Laws. 


Favoura- 
ble Laws, 


be clear, they ſhould be followed in all 
Caſes. 

All Laws ſhould be fo interpreted as 
to evite Abſurdities, and as may bett 
agree with the Mind of the Leg:/lator and 
Analogy, or general defign ot the Corn- 
mon Law. 

Correftory Laws (fo we call theſe 
which abrogate or reſtrif# former Laws ) 
are to be ſtriftly interpreted, for we ſhould 
recede as little as can be from reoeved 
Laws. 

Favourable Laws are to be exterxded, 
and the parity of Reaſon often prevails 
with our Judges to extend Laws to Ca- 
ſes that are founded on the fame Reaſon 
with what is expreſly determined by the 
Statute. 


' ® 8; 
Of Juriſdiftion and Judges in General. 


H Aving reſolved to follow 7#ſtinzan”s 
Method, (to the end there may be 
as little difference found betwixt the Ci- 
vil Law and ours, as is poſſible 3 and 

X: | | that 
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Judges in general. 


7 


that the Reader may not be diſtracted by Tit. I. 
different Methods) I do reſolve, Firſt, to wv 
lay down what concerns the Perſons of Objeta 


whom the Law treats. Secundo, what 
concerns the things themſelves treated of, 
ſuch as Rights, Obligations, 8c. Tertio, 
The Atitzons whereby theſe Rights are pur- 
fued, which anſwers to the Civilians, 
Objetta jury, viz, Perſone, Res, & 
Attiores. 


Juris, 


The Perſons treated of in Law, are Perſons 
either Civil or Eccleſiaſtick, the Chief of Civil and 


both which in a Legal Senſe are Fudges, 
with whom we ſhall begin, And for the 
better underſtanding of their Office, it is 
fit to know, that Juriſdiftion is a Power 
granted to a Magiſtrate to cognoſce upon, 
and determine in C anſes, and to put the 
Sentence or Decreet to execution, in ſuch 
manner as eitber hu Commiſſion, Law, or 
Prattice does allow, 


Ecclefia- 
ſtick, 


All Fursſdition flows originally from x. c. 2, 
the King, 10 that none have Power to Par. 1. 
make Deputes, except it be contained in At 2. 


their Commnyſſion ;, and if a Depmte appoint 
any under him, that $ub-Depte is called 
properly a Subſtitute ; and every Judge 
is anſwerable for the Aalverſation of his 
Depute, 


B 4 Jurife 


ar. 3» 


AQ 10. 
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Book TI, 


wo Id 
Furiſdi- 
Rion Cu- 
mulative 
and Priya- 
rive, 


*K.C.2. 
Par. 3. 
At. 18. 


Df Jurisdiction and 
Turs/diftion is either Cumulative, - or 
Privative ,, Cumulative Juriſdittion is 
when two Fudges have Pawer to juag the 
fame thing ; And generally it is to be re- 
membred, that the King is never fo de- 
nuded, but that he retains an inherent 
Powey to make other Judges with the ſame 
Power that be gave in former * Commiſ- 
fiens + And thus he may ere& Lands in 
a Regality, within the Bounds of an 
Heritable Sheriff-ſhip, and Burghs Royal, 
within the Bounds of a Regalzy; and 
theſe Bounds within which a Judg may 
exerce his Juriſdiction, is called his. Ter- 
ritory ;, ſo that if any Judg exerciſe Tu- 
rY:ſdiftion without his Territory, his Sen- 
tence is null; and among thoſe who 
have a Cumulative Jursſdiftion, he who 
firſt cites, can only Judg ; and this is 
called Jus Preventionis, 

Privative Juriſdiftion, is when one 
Tudg has the ſole Power of Fudging, ex- 
cluſrue of all others ;, ſuch Power have the 
Lords of Seſſion in judging Declarators of 
Property, Atttons of proving the Tenor, 
Ceſſiones Bonorum, &c. 

Furiſdiflion is founded to any 7udg, 
either becauſe the Defender dwells within 
bu Territory, which is called, Sortiri fo- 
rum ration domicilis : or, Secunde, be- 
cauſe 


Judges in general. 9 


eauſe the Crime was committed within bu Tit. IT, 
Territory, which is called Ratione delifits ; LI 
or, Terths, If the Perſon purſued, have | 
any immoveable Eſtate within his Terrs- 

fory, though he live not within the ſame, 

he may be purſued by any Afton ts affett 

that Eſtate, which is called ſortirs forum 

ratione rei ſite. 

A Furiſdition is ſaid to be Prorogate, Prorogate 
when a Perſon not otherways ſubjeft, ſub- Juriſdi- 
mits hinsſelf to it, as when he compears © 
before an incompetent Fudge, and propones 
Defences. 

All Judges with us muſt take the Oath 
of Allegiance, * and the Teſt, + whereby » x. c, ,, 
they Swear to maintain the Government Par. 1. 
of Church and State, as it is now eſta- Scfl. 1. 
blifhed ;, and an Oath de fidels admins- _ "_a 
ftratione, before they exerce their Office : , & - 
and no excommunicate Perſon, nor Rebel 
againſt the Government, can Judg by our 
Law. 

If a Perſon be purſued before a Judg Advoca- 
who is not- competent, he may complain on of 
to the Lords of Seſſion, and they will — 
grant Letters of Advocation, whereby 
they Advocate ; that is to ſay, call that 
Cauſe from the incompetent Fndg to them- 
ſelves: And if after the Letrers of Ad- 
vocation are intimated to that Judge, he 


yet 


TS 
Book I. 


Df Jut:isdiction and 


yet proceed, his Decrcet will be null, as 


EY given Spreto mandato. 


Diviſion 


Furiſdiftion is either Supream, Infe- 
rior, or Mixt : Theſe Courts are proper- 


of Juriſdi- ly called Szpream, from whom there « 


Rions, 


Supream 
Courts. 


Inferior 
Courts. 


no Appeal to any Higher Judicatory, ſuch 
as the Parliament, Privy Council, Lords 
of Sefſion, the Criminal Court, and Ex- 
cheguer, Inferior Judges are (fuch, whoſe 
Decreets and Sentences are liable to the 
Reviews of the Supream Courts, as She- 
riffs, Stewards, Lords of Regality, Infe- 
rior Admirals, and Commiſſars, Magi- 
ſtrates of Burghs Royal, Barons, and Ju- 
ftices of Peace. Mixt Juriſdittion par- 
ticipates of the Nature both of the Su- 
prears and Iesferior Courts, ſuch a Juriſ- 
diction have che High Admiral, and 
Commiſjars of Edinburgh. Both which 
are in {o far Supream, that Maritim Af- 
fairs, and Confirmations of Teſtaments, 
mult come in and be tabled before the 
High Admiral, and Commiſſars of Eain- 
burgh, in the firſt inſtance. As allo, they 
both can reduce the Decreets of Inferior 
Admirals and Commiſſars : But ſceing 
their Decreets are ſubject to the review of 
the Lords of Scfſion, they axe in fo far In- 
ferior Courts, 
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; \'Jndvges fn general. Ir. 
No inferior Judg can judg in the Cau- Tit. III, 
ſes of ſuch as are Couſin-germavs to him, TV 
or of a nearer degree, either of Afinity | 
or Conſangurnity © But there is ſo much 
fruli repoſed in the Lords of Seſſion, that 
by a ſpecial * Statute, they can only be *K-}. 6. 
declined in Caſes relating to their Fathers, M47: 14- 
Brothers, Sons, Nephews, or Uneles ; BOY 
which by a late Statute *, is likewiſe ex--* R, C. 2. 
tended to the degrees of Affinity, and to Par. 3. 
the Lords of Privy Council and Exche- AR 13+ 
quer, and the Commiſſioners of Tuſtitia- 
Ty, and to all other Fudges within the 
Kingdom. ET 
The Members of the College of 74- 
ſtice have this Privilege, that they cannot Privilege 
be purſued before any Inferior Judg 3 and of the Cob 
if they be, the Lords will Advocate the !<ge of Ju- 
Caule to themſelves. —_ 


Ss 17. Bk 


Of the Supream TJudges and Courts of 
SCOTLAND. 


He King is the Author and Foun- 
tain of all Power, and is an abſo- , _ p 
lute Prince, having as much Power as any p,_ J *, 
King or Potent ate whatſoever, * ay AR. 251, 
” 


I2 


Book I. 
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G2 
Par. 1. 

« Is 
AR s. and 
Is. Par. 
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In. Par,1. 
Ch. 2. 
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his Power from GOD Almighty alone Y, 
and fo not from the People. The ſpecial 
Privileges that he has,are called, Hs Pre- 
rogative Royal; ſuch as that he only can 
make Peace or War, call Parliaments, 
Conventions, Convocations of the Clergy, 
make Laws +: And generally all Meet- 
ings called without his ſpecial Command 
are puniſhablf ||: he only can remit 
Crimes, legitimate Baſtards, name Judges 
and Counſellors, give Tutors Dative, and 
naturalize Strangers, and is Supream over 
all Perſons, and in all Cauſes, as well Ec- 


 Cleſiaftick as Civil *, 


The Parliament of old was only the 
King's Baron Court, in which all Free- 
holders were obliged to give ſute and 
preſence in the ſame manner that Men ap- 
pear yet at other Head Courts. And 
therefore, ſince we had Kings before we 
had Parliaments, it is evident that the 
King's Power flowed not from them. 

The Parliament is called by Proclama- 
tion now on Forty days, though it may 
be adjourned by Proclamation on Twen- 
ty days preceding the prefixt day, at 
which it ſhould have met ; but of old it 
was called by Brieves out of the Chan- 
cellary. It conlifts of three Eftates, viz. 
the Arch-Riſheps and Biſhops ;, and - 
ore 
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and Courts of Scotland. 


fore the Reformation, all Abbots and Tit. Il. - 
Mitred Priors ſat as Church-men. Se- AJ 


cundo, The Barons, in which Eſtate are 
comprehended all Dukes, Margueſſes, 
Earls, Viſcounts, Lords, and the Com- 


_ miſſioners for the Shires ; for of old all 


Barons who held of the King did come 3 
but the Eſtates of lefſer Barons not being 
able to defray this Charge, they were 
allowed to ſend Commiſſioners for every 


Shire : * And generally every Shire ſends * K. J. r. 
two, who have their Charges born by Par. 7. 
- the Shire. Tertio, The Commiſſioners *® p 
for Burghs Royal, each whereof is al- p,; 1 
lowed one, and the Town of Edinburgh aa 311. 


two 3 though all the three Eſtates muſt 
be Cited, yet the Parliament may pro- 
ceed, albeit any one Efiate were abſent, 
or being, preſent would difafſent, The 
Legiſlatrve Power ts only in the King, 
and the Eſtates of Parliament only con- 
ſent ; and in Parliament the King has 4 
Negative Voice, whereby he may not only 
hinder any Aft to paſs, butreven any Over- 
tures to be firſt Debated there. The 
Acts of Parliament muſt be proclaimed 


upon Forty days, that the Lieges may *K. }]. 5. 


know them ; and til] theſe Forty days 
clapſe, they are not binding *, 


* To 
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To ſecure the Crown againſt Factions, 


GY and impertinent Overtures. in open Par= 
Lords of liameat, our Parliaments choole- before 
the Arti- they proceed to any buſineſs, ezghr out of 

cles. 


*K.C. 2. 
PC. Io 
Sell. 3. 
AQ 1. 


Conven- 
tion of 


Eſtares, 


each” Srate, who with the Officers of 
State, determine what Laws or Qvertures 
are tO be brought in to the Parliament ;, 
and they are therefore called The Lords 
of Articles : And are choſen . in manner 
following, Fixlt, the whole Biſhops go 
by themſelves, and the Nobility by chem- 


. ſelves 3 and the Clergy make choice of 


eight Noblemen, and . the Noblemen 
make choice of cight Biſhops 3 and then 
both Clergy-and Nobility meet together, 
and make choice of eight Barons, and 
cight Burgeflesz which Election being 
reported to the Parliament, it is by them 
approven: And theu the Commiſko- 
ner adds to them the whole Officers of 
State*, 

We have another meeting of the three 
Eſtates, called,The Convention of Eftates ; 
which is now called upon Twenty days, 
and proceeds in the ſame way that the 
Parliament does, differing only from it 
in that the Parliament can both impoſe 
Taxations, and make Laws 3 whereas the 
Convention of Eſtates can only impoſe; or 
rather offer Taxations, and make _—_ 
or 


© andComtsof Scotland. 


ſtates, called off the Streets ſummarly by 
the King ;, and yet they cried down of 
up Money, and judged Procefles, which 
now they do not, | 


5 
fos uphifcing: thoſe particular Taxations, Tit. 111 
but can make no Laws. _ And of old, '-5yfy 
I find by. the-Regifters of the Conventions, 
(the eldeſ} whereof now excant,is in Anno 
1583.) that the Convention of Eſtates 
conſiſted of - number of the three E- 


The Privy Council is conſtituted by a privy 
ſpecial Commiſſion from the King, and Council, 


regularly their Power extends to Matters 


of Publick Government ;, in order to which 


they puniſh all Riots, for ſo wecall Breach 
of Peace. They ſequeſirate Pupils, give 
Aliments to them,and to Wives who are ſe- 
verely nſed by their Husbands, and many 
fuch things which require ſo ſammar pro- 
cedour,as cannot admit of the delays neceſ- 
ſary before other Courts : And yet if any 
_ of theſe dip upon Matter of Law, (for they 
are onlv Judges in fatto) they remit the 
Cognition of it to the Setlion, and ſiop 
till they hear their Report. The Council 
alſo may delay Criminal Executions, and 
ſometimes change one Pumſhment into ano- 
ther, but they cannot remit Capital Pu- 
niſhments : They may alſo Adjourn the 
Seſſion, or any other Court : It has its 
own 


16 Df the Supzeam Judges 
Book I. own Preſident, who preſides in the Chant» 
WY V cellor*s abſence, and its own Signet and 

Seal: All who are cited to compear 
there, muſt be perſonally preſent, becauſe 
ordinarly the Purſuer concludes, that they 
ought to be perſonally puniſhed. All 
Dyers are perempter, all Debate is in 
Write, no Advocate being ordinarly al. 
lowed to Plead before them, becaule the 
Council only judges in Matters of Fa, 
The Lords The Lords of Conrcil and Seſſion are 
of Council Judges in all Matters of C:vil Rights, of 
andSeſ= 91d they were choſen by the Parliament, 
-5= d C ittee of Parliament * 
*K. ].2, 2nd werea Comm nt *, 
Par. 14. But the preſent 3fogel was fixt and eſta« 
A&6r, bliſhed by King James the Fifth, after the 
62, & 63. Model of the Parliament of Pars *. 
_—_ J.s Of old it conſiſted of ſeven Eccleſia- 
AR 5, flicks, and ſeven Laicks, and the Preſident 
37, 38, Wasa Churchman ; butnow all the fifteen 
39, 49 are Laicks. And there fits with them four 
Noblemen, who are called Extraordinary 
Lords, and were allowed to fit to learn 
rather than decide 3 but now they Vote as 
well as the Ordinary Lords, All the Lords 
are admitted by the King, and by Statute 
cannot be admitted till they be Twenty 
* K. Ja. 6. five Years of * Age,and except they have 
Par. 12. a2000 lib. or 20 Chalders of Viftual in 
At 132 yearly Rent, Nine are a Quorum. 
Crimes 
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Coutts of Scotland. t9 

Crimes of old, were judged by the Tit. II. 
Fuſtice General, Fuſtice Clerk, and two TH wv 
Fuſtice Deputes z but now five Lords of Criminal 
Seſſion are joined to the Jultice General, Judges. 
and Juſtice Clerk, and they are called the 
Commiſſioners of Fujticiary, becauſe they 
fit by a ſpecial Commithon : Four of * K.C. :; 
which number make a Quorum in time Par. 2. 
of Seffion, three iri time ot Vacance, and _ » 
ewo at Circuit Courts *. MW 

The Exchequer, is the Kings Cham- Exche- 
berlain-Court +, wherein he judges 4*7+ 
what concerns his own Revenues 3 ic TK. C:tz 
conliſts of the Theaſaurer, (in whole =_ DS 
Place are ſometimes named Commiſſioners © 
of the Theaſaurary ) the Theaſaurer De- 
pute, and as many of the Lords of Ex- 
chequer as His Majeſty pleales. 

The High Admiral has a Commiſſion nigh Ad: 
from the King to judge in all Maritime miral. 
Aﬀairs, not only in Civil but alſo in Cri- 
minal Caſes, where the Crime is com- 
mitted at Sea, or within Flood-mark ; 
nor can the Lords of Scilion advocate 
Cauſes from him ||, though they can re- j5; 6. ,, 
duce his Decreets, as he does the De- par. z. 
creets of all inferior Admirals, or Admi- Aas 16s 
ral Deputes, 
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Sheriff. 


i R. ]. 6. 
Par. 12. 
Ad 24. 


*K.C. 2. 
Par. 1. 
Sefl. 3, 
AR 1%, 


Dk Interio? Jurisdictions, 


—_— 


TIT. IV. 
Of Inferior Furiſdiitions and Courts, 


N? Judicature whatſoever can fit in 
time of Parliament, without a 
Diſpenſation from the Parlianient.z and 
no Inferior Court can fit in time of Va- 
cance without a Diſpenſation from the 
Lords of Seffion : But after Michaelmas 
Head. Court the Refiriftion ends, and 
they may at any time proceed to cognoſce 
Crimes, without Diſpenſation for Intereſt 
Reipublice, that Crimes be puniſhed with- 
out delay. 
The Sheriff is the King's Chief and 
Ancient Officer, tor preſerving the Peace, 
and putting the Laws in execution ||; he 
has both a Civil and Criminal Furiſdi- 
fon, and his Commiſhon is under the 
Great Seal ; he is obliged to raiſe the 
Huy and Cry after all Rebels, and to ap- 
prehend them when required z to alliti 
ſuch as are volently diſpoſſeſt 3 to appre- 
hend ſuch as ſay Maſs, or trouble the 
Peace, and take Caution for their appea- 
rance * : He is Judge in all Crimes, ex- 
cept Treaſon, and the four Pleas of the 
Crown, 


and Courts, 


Crown,to wit, Afurder, Fire-rasſing,Rob- Tit.1V; 


bery, and raviſhing of Women * , but 


Murder he can only judg, if the Marde- * Leg. 
rer was taken with red Hand, that is to Mak. 2: 


ſay, immediately committing the Murder ; 


in which Caſe, he mult proceed againli atrach; 
him within three Suns; and in Theft he cap. 19: 


may jzdg, if the Thief was taken with 
the Fang. 

The Sheriff is allo Fudg competent, to 
puniſh Bloodwits, for which he may fine 
in 50 Pounds Scots, but no higher Rega- 
larly ; except the Riot be atrocious, or ag- 
gravated by the Circumſtances of rhe 
Time and Place, when and where it was 
committed, or of the Perſons upon whom 
it was committed. He may likewiſe for 
Contumacy hne in 50 Pound Scots, 

Royal Burgbs are not Sheriffs withiri 
themſelves, except the King grant them 
the Privilege by a ſpecial Conceſſion 5 and 
even when they are erected Shersffs with - 
in themſclves, they are not exem'd from 
the Sheriffs Furiſaition, within whoſe 
Bounds the Burgh doth lye, but they 
have only a Camulative Power witki 
them ; ſo that there is locres Prevention, 
aid the firſt Atacher will be preferred:But 
if their Erection contain a Power of Re- 
pledging from the Sheriff, then they have 

Q 2 


the 
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Lords of 
Regality. 


*KR. ]. 2+ 
Par. 11. 
AR 43» 


Repledgt- 
ation. 
TK j.6 
Par. 11. 
AQ 29. 


* Quoni- 
am At- 
rach. c.$9, 


Stewart. 


Of Jnferio2 Jurisdictions, 
the ſame Power that is competent to 4 
Lord of Regality. 

A Lord of Regality is he who hs the 
Land whereof he ts Proprietor or Supe- 
rior, eretted with a Fursſdifiton equal to 
the Juſtices i» Criminal Caſes, and to 
the Sheriff in Civil Cauſes ;, he has alſo 
right to all the Moveables of Delinquents 
and Rebels, who dwell within hu own Fu- 
7iſdiftion, whether theſe oveables be 
within the Regality or without the ſame : 
And becauſe he has {o great Power, there- 
fore no Regality can legally be granted 
except in Parliament *, 

The Lord of Regality, has alſo by his 
Ere&tion Power to repledg from the She- 
riff, and even from the Juſtices in Þ all 
Caſes except Treaſon, and the Pleas of 
the Crown, that is to ſay, to appear, 
and crave that any dwelling withn his 
Furiſaittion, may be ſent back to be judg- 
ed by him; and he is obliged to find 
caution that he ſhall do Juſtice upon 
the Malefaftor whom he repledges with- 
in Year and Day, and the camntzon is cal- 
ted Culreach *, 

The Stewart is the King's Sheriff with- 
in the Xz79's own proper Lands, having 
as much Power and Privilege as a Re- 


gality ; and theſe were erected where the 
Lands 
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Lands having been ereQed before in Tit. IV. 
Earldoms or Lordſhips, fell in the King's WW. 
Hand by forefaulture or otherwiſe. For 

elle the King appointed only a Baillie Baillie, 
in them, and theſe Juri/di91ons are cal- 

led Bailliaries, the Baillies of the King's 

proper Lands having the ſame Power 

with the Sheriff. And all theſe, viz. 

the Shersff,, the Stewart, and the Lord of 
Regaltty, proceed in their Courts after 

the ſame way, and each of them has a 

Head Burgh where they hold their Courts, 

and where all Letters muſt be executed 

and regiſirated. 

The Prince of Scotland has alſo an Ap- p;jnce of 

panage or Patrimony, which is erected in Scotland, 
a furiſaition called the Principality. 
The Revenues come into the Exchequer 
when there is no Prince; but when 
there is one, he has his own Chamber- 
lain. 

Fuſtices of Peace, are theſe who are Juſtices of 
appointed by the King, or Privy Council, Peace. 
to advert to the keeping of the Peace; and 
they are Judges to petty Riots, Servants 
Fees, and many ſuch like,relating to good 
Neighbour-hood, expreſt in the Infiru- 
ions given them by the Parliament *,and * x c, > 
are named by the Comncil ; albeit, by Par. 1. 
the forefaid Starnte, the Nomination is to Att 39, 
CG 3 be 


-y 
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| Book I. beby His Majeſty and his Royal Succeſ- 
TAY ſors, which the King has now remitted 


Conſta- 
bles. 


Baron 
Courts, 


to the Privy Council. 
"The Fuſtices of Peace do name Con- 
ſtables, within their own Bounds, from 
Six Months to Six Months ; Their Office 
1, to wait upon the Fuſtices, and recerve 
Injunitions from them, delate ſuch Riots 
and Cremes to the Juſtices, as fall under 
their Cogniſance ; apprehend all Juſpeft 
Perſons, Vagabonds and Night-walkers, 
as 1s at length contained in their Injun- 
Ctions, given them by the foreſaid AF. 
Every Heritor may hold Coprts for 
caaling his Tennants pay his Rent : And 
it he be Infeft cam curiz, he may de- 
cide betwixt Tennant and Tennant in 
ſmall Debts, and may judg ſuch as com- 
wit Blood on bu own Ground, though his 
Land be not erected in a Barrony but 
if his Land be erected in a Barrony, 
( which the King can only do ) he may 
(like the Sheriff ) unlaw for blood-mwits, in 
SO lib. and for abſence in 10. And if he 
bave power of Pit and Gallows, he has as 
ample a Criminal Furiſdiftion as the She- 
r:ff, though with this difference, that the 
Sheriff can judg, a Thief upon Citation, 
whereas the Baron can only judg him if 
he apprehend him within the —_— p 
nN 
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And if the Sheriff have firſt cited or atta- Tit. V. 
ched the Malefattor, he excludes the Bag. vVY 
rons Juriſdittzon by that prevention. 


_ A— — _ 


TIT Y. 
Of Eccleſiaſtick_Per ſons. 


Ince the Reformation, the King is 
come by Our Law in Place of the * x, L& 
Pope *, and all Rights to Kirk-lands, Par. 1. 
muſt be confirmed by him, elſe they are At 2- 
null f. His Majeſty only can call Conve- t K. |. 6. 
cations of the Clergy, (for ſo we call our Par- 9. 
National Aſſemblies\| ) and his Commi/- AQ 7. 


k Convoca - 
ſfroner fits in them, and has a Nega- ,jon of the 
tive. Clergy. 


We have two Archbiſhops, and twelve || K.}, 6. 
Biſhops, and they are thus elefed ; the = 8. 
King ſends to the Chapter a Conge de 137 
Eflire, (which is a French word, ligni- par. ;_ 
fying a Power to Eleit) and with ita Sel. :. 
Letter recommending a Perſon therein At 4. 
named, and the Chapter returns their Sf 3- 
EleQion ; whereupon the King grants 2 a,y%;. 
Patent to the Elected, giving a Right ſhop and 
to the Revenue during lite, and a H4an- Biſhops. 
date to the Archbiſhop or Biſhops to Con- ,, , ].6 
ſecrate him : Both which paſs the Great par. 22. 
Seal F, C 4 The aa x. 
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The 4rchbiſhops and Biſhops have the 


TASV ſole Power of calling Synods, which 1s a 


Synods. 
F K. ]. 6. 
Par. 21. 
AQ 1, 


Chapter. 


Provincial Aſſembly of all the Clergy with» 
in one Diocie *;, and in theſe they name 
the Brethren of the Conference : who 
are like the Lords of Articles in the Par- 
liament ;, and by their Advice the Biſhops 
depoſe, {uſpend, and manage, 

Biſhops have their Chaprers, without 
whoſe Conſent, or the major Part, the 
Biſhop cannot alienate nor dilapidate any 


. part of their Patrimony Y, which mayer 


Part muſt fign the Deeds done by the 
Biſhops + And it is ſufficient if thoſe of 
the Chapter lign at any time even after 
the Biſhop ; but it muſt be in his life- 
time : Nor are Minors, or Abſentscount- 
ed ; and one having two Benefices, has 
two Votes: but the Appending of the 
Seal is by ſpecial Statute declared to be 


. ſufficient in Deeds done by the Archbiſhop 


+ K Ja.s. 
Par. Icy 


AQ 8. 


Vicars, 


of St. Andrews, without the Subſcriptions 
of the Chapter +. 

A Parſon or Reftor Eccleſie, is he who 
is preſented to the Tewths, jure proprio z 
but becauſe of old Parſonages were be- 
towed on Monafteries, therefore they ſent 
Vicars, fo called, becauſe they ſerved the 


_ Cure for them ; and who got a ſhare of 


the Stipend for their pains, either ad 
| placitur © 
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placitum; and they were called ſimple Tit. V, 
Vicars, or for Life, and they were called TV 
perpetual Vicars : and after the Reforma- 

tion, the Churches which ſo belonged to 

them continued Vicarages fiill ; The Ti- 

txlar, who came in the place of the Con- 
vent,retaining the right to the Parſonage- 

Duties. 

There were in the time of Popery, Collegiar 
Collegiat Kirks built, and doted by Kings NY Ks, 
and great Men, for ſinging of Maſs, 
which were governed by a Provoſt, and 
ſome for ſinging, who were called Pre- 
bends: And becauſe ſome Pariſhty were 
wide, ſome were allowed to build a Chapla- 
Chapel for their private Devotion : And naries. 
lince the Reformation, theſe Chaplanaries 
and Prebendaries are allowed to be be- 
ſtowed by the Patrons, upon Burſers in « , Ja. 6, 
Colleges, notwithſtanding of the Fowr- par. 1. 
dations *, AQ 12. 

For underſtanding all theſe, it is fit to 
know, that the Primitive Church, either 
to invite Men to bxild or dote, or to re- 
ward ſuch as had, did allow ſuch as ei- 
ther had built, or had beſtowed the 
Ground whereon to build, or had deted 
4 Charch already built, to preſent alone, 
if they were the only Benefa@ors, or by 
turns if they were moe; and they were 
X* | called 


>. IIS ren men my 
\ 
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Book I. called Patrons, or Advocati Eccleſiarums 
WY according to that, 


Patronum faciunt, dos, edificatio, fund. 


Patron. When a Church vaiks, the Patron muſt 
preſent wichin lix-Months a fit Perſoz to 
the Biſhop; elſe the right of Preſenta- 

* K. Ja. 6. tron falls to the Biſhop, jure devoluto * : 

Par.2. but if the Bzſhop refuſe to admit and col- 

Aﬀ. I Jate the Perſon preſented, the Patron mult 
complain to the Archbiſhep 3 and it he 
alſo refuſe, or delay, the Privy Council 
will grant Letters of Horning againſt the 

+ AR fore- Biſhop, to receive the Perſon preſented Þ ; 

fad. 'and during the vacancy upon that rcfu- 
fal, the Patrow may retain the vacant 

ſtepenar, 

Upon this Preſentation the Biſhop cau- 
ſes ſerve an Edit on nine Days, wherein 
all Perſons are after Dsvine Service adver- 
tifed to obje& why ſuch a- Man ſhould 
not be admitted to the Berefice : And if 
none objeF, the Biſhop confers the Church 

. and Beneftice upon the Perſon preſented ; 

Collation 1 this is called a Collation : after which, 

” the Biſhop cauſes enter him, who is ſo 

collated, by cauſing give him the Bible 

and the Keys of the Church ; "and this is 
called Inſtitmion: Preſentation gives only 


TS 
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jus adrem, and Inſtitution jueinre, and Tit. V. 


15 aS a Seaſin. 

If the Biſhop be Patron himſelf, he 
confers pleno jure, and the Preſenta- 
tion and Collation are the lame: Biſhops 


allo have Menſal Churches, fo called, Menfal 
becauſe they are de menſa Epiſcopi, be- Churches, 


ing a part of his Patrimony, in which he 
ſerves by his Yicars, and plants as Dioce- 
fian Biſhop , and if a Town or Parocb re- 
ſolve to make a ſecond Miniſter when 
they are not Patrons, he is called a Sti- 
penadiary Miniſter , (as are all Miniſters 
who are preſented to modified Stipends) 
and he is collated and inſtituted allo, but 
the Patron's Preſentation is ſufficient in 
Prebendgries and vther Benefices, which 
has not curam Animarum ;, and that 
without the neceſſity of Collation, or In- © 
ftitution ;, the Biſhop having no other In- 
tereft in the Berefices, but in fo far as 
they concern the care of Souls. 


By Adq of Parliament, all 24zifters inifters 
muſt have a competent Stipend, not be- Stipends, 


low eight Chalder of Vittual, or 800 
Merks, or above a 1000 Merks or 10 
Chalder of Vifttual, (except there be juſt 


reaſon to give lels) * together with 4 *K. Ja. 6. 
Manſe and Gleibe But the Commijſio- Par. 22. 


vers for plantation of Kirks, arcnot now 
"® preciſely 
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Book I. preciſely tied to theſe Proportions, but 

UV may modify either more or leſs, according 
as they ſee cauſe. 

Manſe. The Manſe, & manendo, is the place 
where the Mmniſter is to dwell 3 the Gletb, 
from Gleba terre, is a piece of Land for 
Corn and Fother to his Beaſts : If there 
was a Manſe of old belonging to the Par- 
ſon or Vicar, the Miniſter has right to it 3 
if there was none, the Parochiners mutt 
build one, not exceeding a 1000 bib. and 

* K. Ja.6, Not beneath 500 Merks *, at the fight of 

Par. 13. the Biſhop of the Dzocze, or ſuch Afins- 

AR 161.” ters as he ſhall appoint, with two or three 
of the moſi diſcreet Men in the Paroch ; 
as allo the Heritors are liable to repair 
the Hanſe + But the preſent Incumbent is 
obliged to. leave it in as good condition as 

+. Ja. 6, they gave it to him F. 

Par. 2 The Miniſters Gleib, is to comprehend 

Aﬀt8. four Acres of Arrable Land, or ſixteen 
ſowms-graſs where there is no Arrable 
Land, which is to be deſigned out of the 
Lands which belonged of old to Abbots, 
Priors, Biſhops, Friers, or any other 

}R. Ja.6. Kirk:lands within the Pariſh ||; with 

Par. 3, freedom of Foggage, Paſtarage for a 

Act 48. Horſe and two Cows, Fewel,Feal and Di- 
vot , which Gleibs are to be deligned by 

Miniſters named by the Biſhop, with the 

| . advice 
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vice of two of the moſt honeſt and godly of Tit. V. - 
the Pariſhoners, and the deſignation is to TW 


be figned by the deligners *. 

If a Biſhop or Miniſter be conſecrated, 
tranſlated, or entered to his Benefice be- 
fore Whitſunday, he has right to the 
whole Years Fruits, becauſe they are ther 
preſumed to be fully ſown; and if he be 
depoſed or tranſported before Whitſunday, 
for that ſame reaſon he hath no part of 
that Year : But if he ſerve the Cure after 
Whitſunday, and be tranſported or depo- 
{ed before Michaelmas, he hath the half 
of that Year's Stipend 3 and if he ſerve till 
after Michaelmas, he hath the whole. So 
that the legal terms of Benefices are Whit- 
ſunday, at which time the Sowing is ended 
and Michaelmas,at which time the Fruits 
are reaped, 

The Relifts, Bairns, or neareſt of Kin, 
have likewiſe right to the Anat after 
their Death, which was introduced by 
the Canon Law, and by a ſpecial Statute 
with us, is declared to be half a Tear's 
Rent of the Benefice or Stipend, over ana 
above what is due to the Defuni, for bs 


Incumbancy * : So that if he ſurvive Whit- * K. C. 2. 
ſunday, they have the half of that Year Er: 2 
for his Incumbancy, and the other half ,q' 5 


as Amnat, and it he ſurvive Michael- 


Kangoo ore Er 
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Book I. mar, they have the half of the next Year 
wWYw for his Anat. 
The Amar is equally divided betwixt 
the Relic and the Children 3 and if the 
Defuni# have neither, it belongs to the 
neareſt of Kin; it needs no Confirma- 
tion, for it never belonged to the Defuntt, 
being a mcer Gratuity beſtowed by the 
Law for entertaining theſe, becauſe it is 
preſumed imfters have not much to 
leave ther : And for the ſame reaſon it 
is not affecable by the Defunits Creai- 
tors, nor can it be diſpoſed upon by him- 
ſelf co Strangers, either in his Teſtament 
or by Aftignation. 
There is a Committee of Parliament al- 
ways litting, called the Commiſſion for 
HighCom- Plantation of Kirks,or Y aluation of Ternds 
miſſion. (conſiſting of a Selef number of ſo many 
of every Eſtate of Parliament ;) who 
have Power to modify and augment Mi- 
niſters Stipends, and to unite and disjoin 
Churches, &&c. whoſe Decreets, becauſe 
Commir. they are a Committee of Parliament, can- 
tee of Par- not be reduced by the Seſſion, or any other 
liament. inferior Fudicature. 
The Primitive Chriſtians remitted the 
Cognition of all Caſes that related to 
Religion, as the Matters of Divorce, Ba- 
ſtardy, the Protettion of Dying Mens 
Eftates, 


Df Eccieſiaſtick Perſons. 3r 
Eftates, ta ther Biſhops, or ſuch as they Tit. V. 
unployed under them, who were called TV 
Officials, and with us are called Commsſ- Commiſe 
ſars; and are called therefore Fudices 5 
Chriftianitats : And they are therefore 
the only Judges in Divorce, becauſe it is 
the breach of a Vow : And to Scandal, 
becauſe it is an offence againſt Chriſtia- 
nity : And of all Matters referred to Oath, 
(it the ſame exceed not 40 lib. Scors ) 
becauſe that Power is contained in their 
Inſtructions, and that an Oath is a Keli- 
giows Tie. | 

Every Biſhop has his Commiſſar, who 
has his Commiſſion from the Biſhop on- 
ly; and this extends no further than 
the Conſftituem*s Diocie. But the Arch- 
biſhop ot St. Andrews has Power to name 
four Commeſſars, who are called the Com- - 
mifſars of Edinburgh, becauſe they tit Commiſ- 
there, and they only are 7udges to divorce _ —"_ 
upon Adultery, and can only declare ©%5" 
Marriages nutl for Impotency, and to 
Baſt ardy, when it has any Connexion 
with Aaultery or Marriage: And they 
only way reduce the Sentences of all 
Inferior Commiſſars *, though the Lords * K. Ja. 6. 
of Seſſion rnay reduce even their De- Pa"- 26: 
creets and Sentences, They have In- ma 
firutions from the King, which are 
their 
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Marriage. 


Sponſalia. 


Df Bartſage. 
their Rule. And theſe are likewiſe re 
corded in the Books of Sederune of 
Seſſion. 


—_—_— 


TIT. VL. 
Of MARRIAGE, 


Having ſpoken fully of Perſons, as they 
are conſidered in a Legal ſenſe; we 
ſhall now treat of Marriage, which is 
the chief thing that concerns Perſons, 
and their State in Law. 


Mme is defined to be the Con- 


junktion of Man and Wife, vow- 
ing to live inſeparably together till death. 

By Conunition, here, Conſent is un- 
derſtood 3 nam conſenſus, non coitus, facit 
Matrimonium, 

Conſent, is either de futuro or de pre- 
ſents, Conſent de futuro, is a Promite to 
folemmze the Marriage, which in Law is 
called Sponſalia; and this is not Mar- 
riage; for either Party may reſile, reb#« 
zntegrss, notwithſtanding of the snter- 
veemng Promiſe, or Eſponſals. Conſent 
de preſents, is that in which Marriage 
docs confiſt 3 and therefore it neceſſarily 

follows, 
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follows,that none can Marry except theſe Tit. VI: 
who are capable to conſent, and fo [drors AW 
and furious Per ſons, durante furore, can- 
not Marry ; nor Infants, who have not 
attain?d the uſe of reaſon * that is, when 
they are within the Years of Papillarity, 
which is defined in Law to be 14 Years 
in Males and 12 in Females, Niſt malitia 
ſuppleat etatem. 

The Law in aecency requires the coh- 
ſent of Parents, though a Marriage with- 
out it is valid, it the Perſons Married be 
capable of conſenting. 

By our Law, none can marry who are 
nearer related than Couſin-germans,which , , .. 
is ſuitable to the Fudicial Law of Moſes *, JF. 
and the ſatne degrees prohibited in Con- x. jo yy 
ſanguinity are allo forbidden in Afiniry. Par. 1. 

Marriage, is either Regular and So- AR 1. 
lemn, or Clandeſtine , the Regular way phjvifion 
of Marrying is; by having their Names of Mar- 
proclaimMd in the Church, three ſeveral riage. 
times, which we call Proclamation of 
Banns, without which, or a Diſpenſation ,. , 
from the Bijuop, the Marriage is called par. ,. © 
a Clandeſtine Marriage 5 and the Parties Sefl. 3 
are fineable for it; and both loſe their AR. 9. 
+ Jus Mariti, and Jus Reljfts, but the 1K C. 2 
Marriage is itill valid||; Cobabitation.g: * 
alſo, or dwelling _— is prelum'd aq 34; 

ro 
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Par. 2, 
AR g. 
Seſl. 3. 
Commu- 
nion of 


Goods, 


Jus Nariti. 


Of Batttiage. 


repute, Man and Wife during their life- 
time,and 1o the Childrenare not Baſtards ; 
though they cannot prove that their Pa- 
rents were Married unleſs it be clearly 

prov*d that they were not Married. 
From the conjugal Society, arifes the 
communion of moveable Goods betwixt 
Man and Wife, but the Adminiſtration 
thereof during the Marriage is ſolely in 
the Husband which reaches even to 
Alienation, and diſpoling upon the 
Moveables at his pleaſure, though they be 
not diſpon'd to him by her, (Marriage 
being a Legal Aſſignation as to this ef- 
fect) but he has no further right to her 
Heritage, fave that he has right to the 
Rents of it, and to aaminiſtrate and ma- 
nage it, during the Marriage, and this 
is called 7#4 Mariti, and is 10 inſeparable 
from the quality of a Hwband, that he 
cannot by Our Law renounce his Power 
of Adminiftration, fo that they are both 
Domini by this Communion ; but the Huſ- 
band has during the Marriage the Admi- 
niftration and Diſpoſal of the Goods in 
the Communion : But a Stranger may 
effeCtually convoy an Eſtate to a Fife, 
fo as that it will never be ſubje&q*to'the 
FHuband's Adminiſtration. . 
The 


* 
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The Huband is liable during the Tit. VI, 
Marriage to pay her moveable Debts ;, but Ty w 


how ſoon the Marriage is difſolv'd, he is 
no further liable to pay her Debts, than 
in as far as he was a G ainer by her Eſtate, 
or that there was ſuch diligences done 
againtt him during the Marriage that af- 
feats his Etiate, either heritable or move- 
able. 

If the Wife contract any Debr, or do 
any other Deed after the Proclamation of 
Banns, the Hwband will not be thereby 
Prejug'd. 

The Huband is alſo oblig?d to Alie- 
ment his Wife, and it he refuſe, the Privy 
Council, or Lords of Seſſion, will modify an 
Aliment to her out of her Husband's 
means, ſuitable to his Quality, which 
they will alſo grant, eb [evitiam, if he 
treat her Inhumanely. 

The Huzband is Tutor and Curator to 
his Wife, and theretore if the had Tutors 
or Curators tormerly, their Power is de- 
volved over by the Law upon the Huſ- 
band ;, and whatever deeds the does with- 
out his conſent are #ul/, whether ſhe be 
major or minor, and when ſhe is cited, 
he mult be cited for his Intereſt ; and if 
the Marry during the Dependance of 3 
Proceſs : The Huband mult be called by 
Letters of Supplemem, D 2 Be- 
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Df Yarriage. 
Becauſe the ſole Adminiſtration, during, 


GYTV the Marriage belongs to the Huband ; 


Donatio 
inter vi- 
rum & 


UXOTEM. 


Law hath ſecured the Wife, that ſhe can- 
not oblige her ſelf when ſhe is cloathed 
with a Huband, albeit with his conſent 3 
and therefore all Bands and Obligations 
granted by a Wife, ſtante Matrimonio, 
are ipſo jure, null; but if ſhe oblige her 
ſclt, ad faftum preſtandum, ſhe will be 
liable, as if the ſhould oblige her ſelf to 
Infeft any Man in Lands properly belong- 
ing to her ſelf. 

During the Marriage; all Donations 
made betwixt Hwuband and Wife are Re- 
vokable at any time in their lsfe, (except 
in ſo far as they are ſuteable Proviſions ) 
leſt otherways they might ruine them- 
ſelves, thorow Love, Fear or Importu- 
nity ;, and that either expreſly, by revo- 
king what is done (though they obliged 
themſclves not to revoke) or tacitly, 
by diſponing to others, what was 1o 
gifted. 

All Rights made by a Wife to her 
Huiband, or any third Party with his 
conſent and to his behoof, are valid 
Rights; it they be Ratified by her before 
a Judg, before whom the is to declare 
without the preſence of her Huband, that 
he was net compelled to do that ated, and 
Swear 
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Smear that ſhe ſhall never quarrel the Tit. VI. 


fame * whereas, it they be not Ratified, 


they may be quarrelled, as extorted vi & 
mnetu, Or may be Revoked as donatio 1n- 
ter V;rum & Uxorem, which the Ratifi- 
cation before any Judg does abſolutely ex- 


' Clude, proprer Religionem Sacramenti,the 


Ratification being extra preſentiam mart- 
:, though ſhe was forc?d. 


CW 


Marriage is diffolved either by Death Diffolu- 
or Dz#vorce, and if the Diſſolution of the tion of 
Marriage be by Death, there is a diffe- Marriage. 


rence if the ſamen be within Year and 
Day of the Marriage, or thereafter 3 for 
if either the Hwband or the Wife die 
within the Tear, all things done in exits 
Matrimonii, become void, and return to 
the ſame Condition they were in before 
the Marriage 3 except there be a living 
Child, procreate of the Marriavze, who was 
heard cry. 

It the Marriage be diſſolved by Deats 


afcer the Year expires, then the Wife ſur- 


viving has right to a third of the move- 
able Eſtate if there be Children, and to 
the half if there be none, and this is cal- 
led jms Relifte ;, and though this right 


Jus Reli- 


does not hinder the Hwu4band, to give or &z. 


diſpoſe upon his Moveables in his life, 
yet be cannot do any Deed to defraud his 
D 3 Wife 
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Terce, 


*R.C.2. 
Par. 3. 
Aft. 10» 


Parapher- 
nalla, 


Courrefic 
of Scot 
land. 

* Reg.Ma. 
lib. 2. C3, 
Leg. 8. 
Burg. 


cap. 44- 


Ot Marriage. 
Wife of this Right, the Fraud being pal- 
pable ;, ſhe has alſo a right to a {:fe-rent 
of the third of the Lands, wherein he 
died infefts and this is called a Widows 
Terce; and to any other Proviſions con- 
tained in her Contrafl of Marriage : And 


if ſhe be provided to any particular Pro- - 


viſion, ſhe is excluded from a Terce* 
Nam in hoc caſu proviſio hominis tollut 
proviſionem Legis, unleſs her Terce be 
expreily reſerved. A Wife has right to 
her Paraphernalia, excluſive both of the 
Huiband's Dominium and Adminiſtra- 
ton, by which is meant her wearing, 
Cloaths and Jewels; and the Husband 
ſurviving has right to the Tocher : And 
it he marry an Heretrix, he has right 
to all her Lands after her Death, during 
his own Lite, if there be a Child of the 
Marriage who was heard cry, and this is 
called, che Courteſie of Scotland F. 
Marriage may be either declared to 
have been null av :nitto, for Impotercy, 
Contingency of Blood, or that either Party 
fiands Married ; or elſe it may be dif- 
folved for Adultery. The Cognition of 
all which belongs to the Commyſſars of 
Edinburgh privitively : or for wiltul De- 
ſertion, to be purſued by an Adtion for 
non adherence, either before the oy” 
Ars 
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fſaxs of Edinburgh, or any inferior Com- Tit. VII, 
miſſar, to whoſe Juriſdiction the Parties Tv 
arc liable, after malicios diverting for four 

Tears, they being thereupon (after due 
Admonition to adhere, and Citation for 

that effet) excommunicated z which Sen- 

tence being pronounced, is a ſufficient 

Cauſe of Djvorce * : In which Caſes the * K. ]. 6. 
Purſuer multi give his Oath that the Pro- _ 4 
ceſs is not carried on by Colluſion, and © 5 
after a Decreet of Devorce is obtained in 

either Caſe, the Party innocent may mar- 

7y , but the Party that is guilty, can- 

not, and beſides loſes all the benetit that 

they could expect by the Marriage. 
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Of Minors, and their Tutors, and 
Curators. 


HilR Perſons are within twexty one 
years, the Law preſumes them 
to want that firmneſs of JFudgment,which 
is requiſite for the exact management of 
their Afﬀairs; and during that time, they _ 
are called Minors by a' general Term ; Minors. 
though properly, ſuch only are called 245- 
ors who are paſt Pupilarity, which laſts 
D 4 in 


as; 
— 


AO Df Yinozs, and their 

Book I. in Males till foarteen, and in Females till 

WYSV twelve, 

Definition Twtory may be defined, a Power and 

of Tucory. Faculty to govern the Eſtates and Per fons 
of Pupils; and the Law gives Tutors and 
Curators for the management of their 
Aﬀ airs. 

Diviſion There are three kinds of Tutors, viz. 

of Tutors. Tutor nominate, Tutor of Law, and T utor 
dative. Tutore nomimate, (who is like- 

Tutor Te- ways called Tutor Teſtament ar ) is he who 

—_——— is left Tutor by the Father in his Teſta- 

Fi meut,, or any other write, and he is not 
@bliped to find Caution, or give his Oath, 
De fidels adminiſtratione ;, becaule it is pre- 
ſumed, the Parent hath choſen a ſufficient 
Perſon. 

The Father only can name Tutors 3 but 
if the Mother, or even a Stranger, give 
or difpone any thing to a Child, they may 
name a Twtor to manage what they give z 


but if there be no Tztor nominate, or if - 


ke accepts not, then there is place ' for a 
Tutor of Tutor of Law, who is fo called, becauſe 
Law. he ſucceeds by Law, and generally the 
neareſt Agnate (for ſo we call ſuch as are 
related by the Father) who is to ſucceed 
*R. J. 3. £0 the Amor, being paſt twenty five years, 
Par. 9. and would be Heir to him, is his * Tutor 
AQ 32! 53n Law : He takes a Brieff out of the 
Fa Chan. 
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Chancellary, and ſerves himſelf before Tit. VII, 
any Fudg, to whom it is direQed, and TW 
the Tutor of Law muſt find Caution be- 


fore he Adminiſtrate. 


If he do not ſerve within a year af- 
ter the time he might have ſerved, then 
any Perſcn may give in a Szgxator to the 
Exchequer. and he gets a gift under the 
Privy Seal, of being Tutor Dative, and 
finds caution, atiedin the Books of Exche- 
quer - But of old, they found cation in 


the Commiſſar's Books * 


this Tutor, and 


he only, is obliged to make Fauh, De fi- 


dels adminiſtratione. 


It there be moe Twtors than one, the 
major part muft all conſent ; but the Pu- 
pil needs not ſubſcrive with his Tutors, 
though a minor mult ſubſcrive with his 
Curators : But if there be a Tutor, fine 


quo non, he muſt always be one of the 


Managers and Conſcnters. 


After the years of Pupilarity, there 
muſt be a Summons raiſed at the Papsl's 
inſtance, ſummoning ſome of the Father”s 
fide, and ſome of the Mother's ſide, upon 
nine days warning, to appear before any 
Fudge , and at the day, the Xdnor gives 
in a Liſt of thoſe he intends to chooſe to 


Tutor Da- 
eve. 


be his Curators, and thoſe who accept Curators. 


muſt ſubſcrive the Acceptation, and they 


* 


mult 
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Book I, muſt find Caution de Fideli *, upon all 
WAV which, the Clerk extratts an Af, which 
* Q. Mary is called, av A of Curatory: There 
Par. 6. uſes to be ſometimes Curators, ſine qui- 
ARX 35 bus non, and the major pars with theſe 

are fiill a Qzorum, except the Afrnor in 
his particular Elefttion hath appointed 
otherwiſe ; for the Quorum is in the Afi- 
nor?s Power,and the Aft bears how many 
ſhall be a Q#0rum. 

Difference There are theſe differences betwixt Tu- 
berwixt tors and Curators, that Tutor datur per- 
Tutors foe, Curator rei ;, a Tutor atts and ſub- 
w_ Cura" [cy;ves for his Pupil, a Curator with 
; him ; but both muſt make Inventary of 
all the PupiPs Eſtate before they admini- 
ſtrate, with conſent of the neareſt of Kin 
on both ſides; and if they negle& to 
make Inpentary, they will get no Ex- 
POO pences allowed them during their Admi- 
niftration, and may be removed from 
*K,C, 2, their Offices as ſuſpect * ; neither have 
Par. 2. Salaries : and both areliable to Comper, 
_ 3- but not till their Office expzre, as both 
At 2. have Aion againſt their A£rors, for 
what they profitably expended ducing their 
Adminiſtration, which is called Afzo tw- 

tels comraria. | 
If the Minor have Curators, and 


do any thing without their conſent 
to 


, _— = mw — —_— , 
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fo his prejudice 3 (for he may make his Tit, VII. 
condition better without them, but not TW 


worſe, the advantage being evident and 
without hazard) then that Act is #p/o 
ure null, that is to ſay, he needs not re- 
voke ;, but it he have no Curators, then 
any Ad he does to his own prejudice is 
valid ;, but he muſt reduce the fame thus, 
viz. he muſt write a Revocation, and ſub- 
{crive it before two Witneſſes, and regi- 
ſtrate it, and thereupon he mult raiſe and 
execute a Summons of Reduition of that 
Act, ex capue Minoritatus, & leſions, 
before he be 25 Tears of Age, wherein 
he muſt make appear, he was both /47- 
nor, and was les d;, otherways the Lords 
will not repone him ; Though this Revo- 
cation be not abſolutely neceſſary, yet the 
executing of a Summons before 25 is ab- 
ſolutely neceſſary : and though a Afinor 
ſwear not to Revoke, yet this Oath is de- 
clared null by Law, and the Eliciter of 
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it puniſhable and infamous * ; but if he K. C. 2. 


fraudulently circumvene another, by fay- 
ing he was Major, he will not be reſtored 
againſt his own Fraxd. 

A Tutor or Curator, 6annot purſue his 
Pupil till he has counted for his Intromi/- 
frons; tor it is preſum'd he has his Pupils 
Eſtate in his own hands, and whatever 
Right 


Par. 3. 
AQ 19. 


44 Of Vinozs, and thefr 
Book I. Right he buys of what belong'd to his 
GYV Pupil, is preſum'd to be bought with his 

PupiPs Means ; and fo the advantage muſt 
accrefs to the Pupil, 
So careful has our Law been to protett 
Minors, and to ſecure Old Eſtates, that 
minor non tenethr placitare ſuper hered;- 
# Scatur. 3 fate paterna *, that is to ſay, a Minor 
will.c.39. is not obliged to anſwer any Proceſs that 
may Evict his Father's Heritage > but 
yet if his Father's Right be quarrelled for 
his Father*s Crimes or Delifts, as in the 
Caſes of Falſhood, Forfeiture or Recog- 
#ition ; theſe Caſcs are excepted, and he 
15 obliged toanſwer. Secundo, I his Pri- 
vilege extends not to Aftons concerning 
Marches, or arviſion of Lands. Tertto, 
It defends not againſt the Swperiour, pur- 
ſuing for his Caſualities, Ouarto. Where 
the Ainor*s right is only quarrell'd conſe- 
quentially, the chief right quarrelled be- 
longing to a Major, there is no place for 
this Privilege. @wrnto, It defends not in 
caſes where the Heritage was deriv'd from 
Collaterals, ſuch as Brothers or Uncles, 
Sexto, It defends only where the Heri- 
rage deſcended even from the Father or 
Grandfather, if they died in peaceable 
Poſſeſſion, and if no Proceſs was intented 
againſt them in their own life-time. 
Septimo, 
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Septimo, It takes only place, where the Tit. VIL 
Father was attnally infeft , but then it is Tv 


accounted Heritage, though it was Con» 
queſt by the Father. 

The Privilege of nority is in ſome 
caſes allowed to the inor's Heir : Which 
are compriſed in theſe following Rules. 
I, If a Minor (ſucceeds to a Minor, the 
time of Reſtitution is regulated by his own 
Minority, and uot by. his Predeceſſors. 
2. If the Predeceſſor be Major, and Intra 
quadriennium ntile, reſtitution is compe- 
tent during the Heir's Minority > bur he 
has no further of the ann: utiles, than re- 
mained to the defantt the time of his de- 
ceaſe. 3. If a Major (ucceed to a nor, 
he has only quadrienmum wtile, after the 
Minor's deceaſe, or ſo much thereof as 
was wnexpired at that time. But this 
Privilege of Minority as to the Expiring 
of the Legal of Apriſings, is ſpecial and 
ſingular ; Vide infra, Tit. Apriſ. and 
Adjud. 

Minority ends in both Men and Wo- 
men when they are 21 Tears of Age 
compleat ; but after that there are 4 Tears 
granted, wherein they may reduce what 
they did to their Leſion and Prejudice du- 
ring their A£norityz and theſe Years are 
called Anni utiles, or quadriennium utile. 


If 
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* KR. J. & 
Par. 10. 
A&R 18, 


Prodigals 
and their 
Incerdi- 
Qion, 


Df Mino2s, and their 
If a Man be an Jar or furiow, he 
muſt be found to be fo by an Ingeſt, and 


' Idiotry or thereafter his neareſt of Kin may ſerve 


themſelves Tutors; or the Exchequer may 
grant a Twtor dative, sf they ſerve not ; 
but the Ttor in Law will be preferred to 
that Tutor dative, offering to ſerve quan- 
docunque, and it mult be proved to che 
Inqueſt at the time of the Service, that 
he is furs0us, and when he began to be ſo, 
and all Deeds done by him after that are 
ull, not only from the date of the ſervice, 
but from the time that he was fornd to 
be Jdzot, or * furious. 

If a Perſon be Prodigal or Spendthrife, 
he interdifs himſelf, either voluntarily 
which is done by a Band, whereby he ob- 
liges hini{elf to do nothing without the 
conſent of ſuch Friends as he therein con- 
deſcends upon 5 and theſe are therefore 
called the Interdiftors, and if this Nar- 
rative be falſe, ſo that the Perſon is not 
improvident, as he relates in the Band, 
this voluntar Interdiftion will be redu- 
ced. Secunde, Interditton proceeds upon 
a purſuit, at the igltance of the neareſt of 
K1m,againſt the Prodigal whom the Lords 
will snterdi# if they fee cauſe : Or 3adly, 
Though there be no pur ſxit, yet if in ano- 
ther Proceſs they find he has been ofcen, 

or 
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or 15 —_— to be cheated, they will Tic. VAI. 
Interdif him, Ex proprio motn, and theſe ;>y wv 
two laſt are called Gu boil Interdiftions ;, 

and no Interdiftion laſts longer than the 

Levity and Prodigality which occationed 

itz but this requires ao the Sentence of 

a Judp. 

Upon this voluntar Band, the Lords 

of Seſſion grant Letters of Publication ; Letters of 
and after theſe Letters are publiſhed at Publica- 
the Mercat-Croſs of the head Burgh of ©'0- 
the Shire where the Perſon interdifted 
dwells and are regiftrated, the perſon in- 
terdiffed can do nothing to the prejudice 
of his heritable Eſtate, otherways the 1n- 
teraifters may reduce theſe Deeds as done 
after the Publication of the Interdittion ; 
(for Interdictions extend only to Heri- 
tage) but yet the Perſon himſelf is {till 
liable to perſonal Execntion, even upon 
thele Deeds done after /nterdsit ion. 

A Father is likewiſe #n Law Admins- Admini- 
ftrator to his own Children ; that is to ftracor in 
ſay, is both Twtor and Carator to thern, —_ 
if they fall to any Effave during their 
Minority, and if 'either - Pupil or Minor 
have any Legal Aion v0 proſecute, and 
want Tutors or Curators, the Lords, or 


-any other Jxdg before whom the Proceſs 
-s depending, will-upon 'a B:l Amtborize 


Cura- 


Ee OE res 


48 
Book I. 


Df Pino2s, and their 


Curators, who are therefore called Cura- 


GY tors ad lites: 


Diligence 
of Admi- 
niſtracors, 
Pro-Tu- 
tors, 


Twtors and Curaters are not Proprie- 
tors but Adminiſtrators ; therefore they 
can only manage rationally, and do every 
thing for the Ueility of the Pupil, but 
even this Adminiſtration does not im- 
power them to ſell Lands, or to renounce 
any heritable Right belonging to the Pu- 
pil, except for paying of Debt, in which 
caſe they muſt have a Decreet for their 
Warrant ; nor does it impower them to 
ſet Tacks for longer time than their office 
laſis : Nor can any T ator be anttor in rem 
ſuam, by authorizing the Pupil to do any 
Deed for his own advantage, ſuch as to 
become Principal or Cantioner for him to 
a third Party. 

All theſe Tutors, Curators and Adms- 
niſtrators, or any who behave as ſuch, and 
who are called in our Law Pro-T ators, are 
liable to do exaf# Diligence ; and therefore 
if any of their Pups's Debitors become 
Bankrupt, or their Tennants break, they 
are liable #n ſoljdum, to that the Pupil may 
purſue any one of the Tutors for the neg- 
ligence of all the rett 3 but he has his Re- 
lief againli the reſi. 

They are likewiſe liable to put the M5- 
nors Rents out upon Annual rent _ 
hal 
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half a Year, or a Term, after they re- Tit. VIE. 
ceive them, and to put out his Money Cy VV 
upon Anmal rent within a Year, both 
which times are allowed to get good De- 
bitors ; but if his Bands bear Annual rent, 
they are only obliged to take in theſe Au- 
wal rents once during their Office, and to 
turn them in a principal Sum, bearing 
Annual rent. 

Aﬀeer Tutors and Curators have once = 
accepted, they cannot Renounce ; but if 
they miſcarry or malverſe in their Adw- 
niſtration, they may be removed by an 
Aion, as ſuſpe& Tutors, 
| If there be more T#tors or Curators, the 
| Office upon the Death of any of them 
| accreſſes to the Survivers, except they 

be named jointly ; for then the firft No- 
|} mination isdiffolved by the Death of any 
| F oneof them,the Defunt# not having truſt- 
, ed any one 3 and for the ſame reaſon, it a 
certain number be declared a Quorum, 

the Nomination fails ; if ſo many die as 
7 that this number ſurvives not, nor does 
' © the Office accreſs to ſuch as ſurvive. 

: We have litcle uſe in Scotland, of Slayery 
what the Inſtitutions of the Roman Law and Pacria 
teach concerning Slavery, or Patria po- Poteſtas. 

teſtas ; for we as Chriſtians allow no 
1 | Men to be made Slaves, that being con- 
E trary 


gO Of MYinozs, &c. 
Book 1. trary to the Chriſtian Liberty : And the 
WV Fatherly Power, or Patria poteſtas, has 
little effec& with us; for a Child in 
Family with his Father, acquires to 
himſelf and not to his Father, as in the 
Civil Law, 
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THE 
INSTITUTIONS 
Of the LAW of 


SCOTLAND. 


BOOK I. 


TITLE TL 


Of the Diviſion of Rights, and the ſe: 
veral ways by which a Right may be 
acquired. 

Eing to treat in the Second Book of 
things themſelves, to which we 
have Right, and how we come to 

have right ro them; it is fit to know, 
That Dominium or Property is the Power 

of Vſing and Diſponing what is ours, tx- 
; 2 cept 


y- 
Book II. cept in ſo far a: we are reſtrified by Law or 


YI 


Diviſion 
of things, 


Df the Diviſion ; 


Paition : And the Law deſigning the ge- 
neral Good, allows us not to uſe our own, 
ſo as thereby chiefly to prejudg our Neigh- 
bour. Et in emulationem vicin. 

The Property of every thing, belongs 
to ſome Perſon or Society, and cannot flot 
inan uncertainty : Nam dominium 101 po- 
teſt eſſe in pendents, 

Some things do not fall under Com- 
merce, aud ſo we cannot acquire any 
Property in them, ſuch as things com- 
mon, as the Ocean, (though our King has 
Right to our narrow Seas, and to all the 
Shores.) Secundo, Things publick which 
are common only to a Nation or People ; 
as Rivers, Harbours, and the Right of 
Fiſhing in the ſaid Rivers. Tertio, Res 
univerſitatis, which are common only to 
a Corporation or City, as a Theater, ox 
the Mercat-Place, and the like. Duarto, 
Things that are faid to be no Fan's, but 
are Furis Divim, which are either Sacred, 
ſuch as the Bells of Churches, for though 
we have no conſecration of things fince 
the Reformation, yet ſome things have a 
Relative Holineſs and Santtity, and ſo 
fall not under Commerce ; that is to ſay, 
cannot be bought and ſold by Private Per- 
ſons. Quinto, Things that are called far- 
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az; fo called, becauſe they are guarded Tit, I, 
from the injuries of Men, by ſpecial San- TV 


fions, as the Walls of Cities, Perſons of 
Ambaſſadors, and Laws. Sexto, Things 
Religions, ſuch as Church-Yards. 


As to thoſe things which fall within Ways of 
Commerce, we may acquire right to them, acquiring 


either by the Law of Nature and Nations, 
or by our Civil and Municipal Law. 
Dominion or Property is acquired by the 
Law of Nations, either by our own Fatt 
and Deed, or Secundo, by a Connefion 
with, or Dependence upon things belong- 
ing to us; the firſt by a general term is 
calfed Occnpation, and the laſt Acceſ- 
fon. 


Property. 


Occupation, is the appropriating and ap- Occupa- 
prebending of thoſe things, which formerly 10n- 


belonged to none. And thus we acquire 
Property in wild Beafts, of which we ac- 
quire a Right how ſoon we apprehend 
them, or are in the proſecution of them 
with probability to apprehend them, as 
alſo we retain a Rzght to them whilſt they 
remain in o#r poſſeſſion, and even after 
they have eſcap'd, if they be yet recove- 
rable by ws. Secundo, Property comes 


by Accejſion; as for inſtance, a Houſe acceſſion. 


built upon, or Trees taking root in our 
Ground, and the Produ# allo of our 
E 3 Beaſts 


$4 


Of the Diviſion 


Book II. Beaſts belong to us, and Ground that 


ol "_ 


GY V grows to our Ground becomes inſenſibly 


ours, and is called Alrvio by the Civi- 
lians, Andit is a general Rule in Law, 
that acceſſorium ſequitur naturam ſus 
principals , and yet a Picture drawn by a 
great Maſter upon another Man's Sheet or 
Table, belongs to the Painter, and not 
to the Maſter of that whereon it is drawn; 
the meanneſs of the one ceding to the ex- 
cellency of the other. 

There are many other ways of acqui- 
ring Rsgbt and Property, which may be 
referred either to Occupation or Acceſſion ; 
as if a Man ſhould make a Ship of my 
Hoed, it would become the Maker's, and 
would not belong to me to whom the 
Wood belonged : and this is called Specs- 


Specifica- fication, in which this is a general Rule, 


£10n. 


that if the Species can be reduced to the 
rude maſs of Matter, then the Owner of 
the Matter us alſo Owner of the Species, or 
thing made © as, if a Cup be made of ane- 
ther Mans Silver, the Cup belongs not to 
the Maker, but to the Owner of the MMe- 
tal ; becauſe it can be reduced to the firſt 
maſs of Silver : but if it cannot be redu- 
ced, then the Species will undoubtedly 
belong to him that made it, and not to 
the Owner of the Matter ; as Wine and 

* Ot 
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Oil made of another's Grapes _=_ Olzwes, Tit. 1. 
which be to the Maker,lecing Wine TAYW 
cannot ms ee to the Grapes of which 
it was made. | 

Property is likewife acquired when 
two or more Perſons mix together in one 
what formerly belonged to them ſeverally; 
and if the Materials mixed be liquid, it is 
called by a ſpecial Name, Confuſion, as Confuſion, 
when ſeveral Perſons Wines are mixed and 
confounded together : but if the Particu- 
lars mixt be dry and ſolid, ſo as to retain 
their different Shapes and Forms, it is 
called Commixtion ; and in both Caſes, if Commix- 
the Confufion or Commixtion be by con- tion. 
ſent of the Owners, the Body or Thing re- 
ſulting from it, is common to them all ; 
but if the Commxtion be by chance, 
then if the Materials cannot be ſeparated, 
the thing is yet common; as when the 
Grain or Corns of two Perſons are mixed 
together by chance, here there muſt ne- 
ceffarily be a Community, becaulſe the ſe- 
paration i impoſſible : but if two Flocks 
= of Sheep belonging to different Perſons, 
2 ſhould by accident mix together, there 
would be no Community; but every Man 
would retain right to his own Flock, ſee- 
ing they can be diſtin&ly known and ſe- 
parated, and theſe two ways of Acquiſition 
are by Acceſſion. E 4 The 


56 
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AY 
Tradition, 


Df the Diviſion 

The laſt and moſt ordinary way of ac- 
quiring of Property is by Traditson,which 
is defined 4 delivery of Poſſeſſion by the true 
Owner, with a deſign to transfer the Pro- 
perty to the Regerver , and this tranſla- 
7407 is made cither by the real delivery of 
the thing it ſelf, as of a Horſe, a Cup, &c. 
or by a Symbolick delivery. As, is the de- 
livery of alutle Earth and Stone in = 
of the Land it ſelf : For where the thing 
cannot be truly delivered, the Law allows 
ſome Symbols or marks of Tradition ;, and 
ſo far 15 Tradition neceſſary to the acqui- 
ring of the Property in ſuch Caſes, that 
he who gets the laft Right with the firſt 
Tradition is ſtill preferr?d by our Law. 

If he who was once Proprietar, does 


willingly quit his Right and throw it 


away, (which the Civil Law calls pro 
derelito babere ) the firſt finder acquires 


Acquiſitio « new Right, per muentionem, or by 


per jnven- 
r10nem. 


finding it ; by which way alſo Men ac- 
quire Right to Treaſures, and to Jewels 
lying on the Shoar ; and generally to 
all things that belonged formerly to no 
Man, or were thrown away by them: 
But - it 15 a general Rule in Our Law, 
that what belongs to no Man, 1 underftood 
$0 belong to the King, 


Preſcr ifs 


of Rights, &c. 
Preſcription is a chief way of acquiri 
Rights by the Civil Law; but becauſc 


$57 


WML * 
WY, 


that Ticle comprehends many things, Preferip 
which cannot be here underſtood, I have 


treated of Preſcription amongſt the ways 
of loſing Rights, it being upon di- 
vers Conſiderations, Afodus acquirendi 
& amittends, 

We alſo acquire right to the Fruzrs of 


thoſe things which we poſſeſs, bona fide, Bona fi. 
if theſe Fruits were gathered in or up- des 


lifted, and conſumed by us whilſt we 
thought we had a good Right to the 
thing it ſelf : for though thereafter our 
Right was found not to be good, yet 
the Law judged it unreaſonable, to make 
us reſtore what we look?d upon as our 
own when we ſpent it; and therefore 
when this bona fides ceaſeth, which may 
be ſeveral ways, eſpecially by intenting 
an Action at the true Owner's inftance, 
we become anſwerable for theſe Fraits 3 
though thereaſter they be percepti &* con- 


ſumpts by us, 
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Hericable 
& movea- 
ble Rights, 


Annual 
Rent, 


Of the difference betwſrt 


© & WW 


Of the Difference betwixt Heritable 
and Moveable Rights. 


| in the former Title cleared 
bow we acquire Rights, we Come now 
to the Diviſion of them. 

The moſt comprehenfive Dsvsſor of 
Rights amongſt us, is that whereby they 
are divided into Herjtable and Moveable 
Rights. 

Heritable Rights in a ſirict ſenſe, are 
only Lands ;, and all Sums of Monty, and 
other things which can be moved from 
one place to another, are moveable + but 
that is only counted Heritable in a Legal 
Senſe, which belongs to the Heir, as all 
other things which fall to the Executor 
are 2wveable ;, and fo Sums of Money, 
albcit of their own nature they are 2nove- 
able,yet if they were lent for Annual Rent, 
they were of old reputed Heritable. 

For underſtanding whereof it is neceſ- 
fary to know, that albeit by the Cann 
Law all Annual Rents were forbidden, as 
being contrary to the Nature of the thing, 
(Money being barren of its own Nature: ) 
yet the Reformed Churches do generally 

allow 
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allow it z nor were the Fews prohibited Tit. II. 
to take Annual Rent from Strangers. DD nd 

Before the Year 1641. all Bazds and Bands He- 
Sums bearing Annual Rent were herita- ritable and 
ble 35 to all effects, ſo that the Executor Moveable. 
who is Heres im mobilibs, had no intereſt 
in, nor ſhare of ſuch Bands, but they be- 
longed intirely to the Heir 5 but that 
Parliament finding that the reſt of the 
Children beſide the Heir, had no Provi- 
fion by our Law, except an equal ſhare in 
the Movegbles; they therefore ordain'd 
that all Bands for Sums of Money ſhould 
be moveable, and ſo belong to the Execu- 
tors z except either the Executors were ſe- 
cluded, or the Debitor were expreſly obl;- 
ged to mfeft the Creditor, which 1s like- 
wiſe renewed fince the King's Reftaver a- 
fion * : For in theſe caſes, it was clear, * K. C. 2. 
that by the deſtination of the Defunt?, Par. 1. 
(which is the great Teſ# in this Caſe) AR 32, 
theſe Sums were to be Heritable; and yet 
all Swms bearing Annual Rent, are till 
beritable in fo far as concerns the Fisk, Heritable 
or the Relif : fo that if a Bard bear An- Ju0a4d Fil- 
aual Rent to this day, the Fuk, cannot = 
claim any right to it, as falling under the © *© 
Rebel's ſingle Eſcheat, (whereby when he 
becomes Rebel, all his Moveables fall to the 
King ;) nor has the Reli# any Right to a 
ek: third 


60 


Book 11. third of them, as ſhe has to a third of other 
WV Moveables, the Law having preſumed 


Sums He- 
ritable by 


Deſtina- 


tion, 


Of the difference betwirt 


that Relifts will be ill ſufficiently ſecu- 
red by their Contratts ; but whether the 
Sum be heritable ox moveable, all the by- 
gone Annual Rents, and generally all by- 
Lones are moveable as to all intents and 
purpoſes, and ſo fall to Executors, and to 
the Fisk,, and to the Relift 3 becauſe by- 
Lone Reſts are look*d on as Money lying 
by the Debitor, they being already pay- 
able, as all Obligations bearing a tratt of 
future time belonging to the Hezr. 

So far does the Law defer to the will of 
the Proprietar, in regulating whether a 
Sum ſhould be heritable or moveable ; 
(the Lew thinking that every Man is 
beſt Fudge how his Eſtate ſhould be be- 
ſiowed;) that if a Man deftinate a Sum to 
be imployed upon Land or Annual Rent, 
this Deſtination will make it heritable, 
and to belong to his Heir 3 or though 
the Sum was originally ſecured by a move- 
able Band, yet it may become beritable 
by the Creditor's taking a ſuperveening 
beritable ſecurity for it, or by compriſing 
for his ſecurity. But yet the Creditor's de- 
ſign is more to be conſidered than the ſ«- 
pervement Right ; as for inſtance, a Sum 
may be moycable ex ſua natura, and yet 

may 
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may be ſecured by an heritable Surety; as Tir. N. 


in the Caſe of by-gone Ammal Rents, due ww V WI 


upon Infeftment of Annual Rent, which 
are unqueſtionably moveable of their own 
Nature, and yet they are hersably ſecu- 
red; and even Executors may recover 
them by a real Action of Poynding of the 
Ground. And, if a Wedfet bear a Pro- 
viſion, that notwithſtanding of Requiſition, 
the Wedſet ſhall ftill ſabſit,, the requifi- 
t:on will make che Sum moveable, though 
it continue ſecured by the Infeftment.;, as 
alſo Sums ab snztio heritable, may be ſe- 
cured by an acceſſory moveable fecurity, 
without altering their Nature; as for in- 
ſtance, if one take a Gift of ſingle Eſcheat 
for ſecuring himſelf in heritable Sums, 
this does not alter the Nature of the for- 
mer heritable Right. 

Though a Sum be heritable, yet if the 
Crediter to whom it is due require his 
Money, either by a charge or requiſition, 
it becomes moveable ;, for'the Law con- 
cludes m that caſe, that the Credztor de- 
{igns rather to have his Afoney, than lying 
in the Debitor*s bands upon the former (c- 
curity ; and if it were lying in Money 
beſide him, it would be moveable : and a 
requifition to one of the Cautzoners will 
make it rwoveable, as to the Principal and 
all 
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Book II. all the other Camtioners : But a charge ori 
E&YV a Band wherein Executors ate ſecluded, 


will not make the Sum moveable: for the 
deſign of the Creditor uw preſumed to con- 
tinue in favours of the Heir, till the Sum 
be paid; or the Band innovated : And for 
the ſame reaſon, a requilition uſed by a 
Wife, who has an heritable Sum that falls 
not under the Jr Maris, will not make 
it moveable, tince it is preſumed ſhe de- 
ttgned only to get Payment; but not to 
give it to her Huaband. 

But if the Creator who required his 
Money take Anmal Rent after that Res 
quiſition, it is preſum'd that he again al- 
tered his Inclination, and reſolved to have 
it heritable, and to continue due by vir- 
fue of the firſt Security. 

Though a Band be beritable as bear- 
ing Annual Rent, yet before the Term 
of Payment it is moveable as to all Pcr- 
{ons. | 
From all which it is clear, that ſome 
Sums are moveable as to the Executor, 
but not as to the Fisk or Rel; and ſome 
may be -moveable, as to the Debitor and 
his Execators, and yet may be heritable 
as to the Creditor and thoſe repreſenting, 
him 3 as for inftance, an Obligation, to 
imploy a Sum due by a moveable Band, 
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upon Land or Annual Rent for the Hers Tit. HI. 
of a Marriage, that Sumas to the Cre. Tow 
ditor would be beritable, yet quoad the 
Debitor, it would remain moveable. 


—_—_—— 


T I T. II 


Of the Conſtitution of Heritable Rights, 
by Charters and Seafins. 


Aving treated in the former Chapter 
of the difference betwixt Heritable 
and Moveable Rights, it is now fitto begin 
with Hereditable Rights, as the more 
Noble. 
Our Heritable Rights axe regulated by 
the Fendal Law, by which Fendum, which Feuduni: 
we call a Few, was defined to be a free 
and gratuitousRight to Lands made to one 
for Service to be performed by him : He 
who grants this Few, is in Our Law cal- 
led the Superiour 3 and he to whom it was 0 
granted, 1s called the Vaſſal : the Supe- yg, _— 
riour's Right to the Fie is called Domi-  ... 
num direttum, and the Vaſſal's Right is ,, qire. 
called Dominizm utile ; and if that Vaſſal &um 8 
diſpone the Land to be holden of himſelf, urile. 
then that other Perſon who receives that 
Few, is called the Sub-vaſſal ;, whereas 
the 


Df the Conſfitution of 


Book II. the Vaſſal who granted the Few, becomes 


the immediate Superiour to this Sub- 


WV | 
Sub-vaſſal. vaſſal, and the Vaſſal”s Superiour becomes 


the Sub-veſſal's mediate Syperiour, and 
is ſo called becauſe there is another Supe- 
periour interjefted betwixt him and the 
Sub-vaſſal. 

The Superiour diſpones ordinarly this 
Few to be holden of him by a Charter 
and Seafin : The Charter is in effe& the 
diſpoſition of the Few made by the Su- 
periour to the Vaſſal ; and when it is firſt 
gramed Charter, it is called an Orsginal 
Charter or Right; and when it is renewed, 
it is called a Right by Progreſs, and pro- 
ceeds either upon Reſignation when the 
Lands are reſigned in the Saperiour's hands 
for new Infeftment, either in favours of 
the Yaſſal hirmſelf, or of ſome third Party, 
or by Confirmation, when the Sxperiour 
confirms the Right formerly granted; and 
if it is to be holden from the Diſponer of 
the Superiour, that is called 4 zne, and is a 
publick Right, and is ſtill drawn back to 
the date of the Right confirmed : Bur if 
the Confirmation be only of Rights to be 
holden of the Yaſſal, it is called de me, 
and is a baſe Right, the effe&t of this 
Charter being to ſecure againſt Forfaul- 
ture or Recognition of the Superionr, all 
which 
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Which are voluntar Rzghts 3 but if they be Tit. IF: 
granted in obedience to a Charge upon &Yro 
Appriſing or Adjudication, they ate ne- 
ceſlar. 

If the Charter contains a Clauſe 4s 
novodamms, then it has the Effet of an 
Original Right, and ſecures againtt all 
Calualities due to the Superzour. : 

In Charters, the firſt thing expreſſed is 
for what Cauſe it was granted, and if it 
was granted for Love and Favour, Ow 
Law calls that a Lucrative C anſe, or for a Caule one- 
Price, and good Deeds ; this we call ar > an and 
Onerous Cauſe. ucrative. 

The ſecond thing corifiderable in a 
Charter, is the diſpoſitive Clauſe which Dilpo- 
contains the Lands that are diſponed ; oe. 
and regularly with us, the Charter will ; 
give Right to no Lands but what are 
contained in this Claufe, though they be 
enumerated in other places of the Char- 
ter, 

The third Clauſe is that wherein is eX- +.,.. 1.- 
preſt the way how the Lands are to be SO 
holden of the Superiour, and this is called 

the Tenendas, from the firft word of the 

Clauſe. 

The fourth Clauſe is that which ex- Redden-. 
preſſes what the Yaſſal is to pay to the do: 
Superior, and this Daty is called the Red- 

F Hendo; 
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Book II. dendo, becauſe the Clanſe whereby it is 
LY V payable begins, Reddendo inde annuatim. 
Warran- The fifth Clauſe is the Clauſe of Wa- 
ge" randice, which is either Perſonal or Real z 
0” an Perſonal Warrandice is when the Author 
or Diſponer is bound perſonally, and is ei- 
Simple ther ſimple Warrandice, which is only from 
Warrat® ſubſequent and ſuture Deeds of the Gran- 
dice. ter ; and this Warrandice is implied in 
pure Donations. Or Secunao, Warrandice 
warran- from Fatt and Deed; which is, that the 
dice from Gy anter hath not done, or ſhall not do any 
=" Deed prejudicial to the Right warranted. 
© Or Tertio, Warrandice is abſolute, and 
that is, to warrant againſt all Mortal: : 
and in abſolute Warrandsce, this is a rule, 
that an Adequate onerous Cauſe preſumes 
Abſolute (2;l} abſolute Warrandice ;, but abſolute 
mags IWarrandice in Aſſignations imports only 
; that the Debt i trucly due, and not that 
the Debitor is ſolvent. 

All Rights granted by the King are 
preſumed to be Donations, and import 
no Warrandice. 

Real War- Real Warrandice is when Infeftment 
ran lice. of one Tenement us given in ſecurity of 
another. 

The effe&t of Warrandice is, that if 
the thing warranted be taken away, 
there is competent to the Party, to whom 

& | the 


Charters and Scafins, 


the Warrandice is granted, an 4&:or of Tit. IIT, 


Emuiton, 

As Warranaice infers relief, fo Excam- 
bion infers regreſs ; that is to ſay, the 
Party from whom the excambed Lands 
areevicted, either by a Deed oft the Ex- 
camber or a defect of the Right, has re- 
greſs and recourſe to the Lands which he 
excambed with the Lands which are evi- 
fed : And this ariſes from the nature of 
the Excambion without expreſs paction; 
and is competent too, as well as againſt the 
fingular Succeſſors of Excambers and their 
Hers. 


Becauſe Tradition is requiſite to the Precepr of 
compleating of all Rights 3 therefore the Scafin. 


Charter contains a Command by the Su- 

740ur to his Baily 3 to give aftnal State 
and Seaſin tothe Yaſſal, or to his Attur= 
ney. By tradition of Earth and Stone, 
and this is called the Precept of Seaſin, and 
upon it the Yaſſal, or ſome other Perſon, 
having a Procaratory from him, gets 
from the Bailly Earth and Stone delivered 
in preſence of a Notar and two Witneſſes, 


which Inſtrument is called a Seaſin. And Scaſin. 


if the Superiour gives Seaſin himſelf, it is 


called a Seſin, (propriis manibua ;,) to that Seafin_ 

a Formal Seaſin is the Inſtrument of a No- Propriis 

tar, bearing the delivery of Earth and bus. 
F 2 


Store, 
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Conſtitution of Þeritable 
Stone, or ſome other Symbols by the Supe- 
riour, or bis Bailly to the Vaſſal, or his 
Atturney : The Tenor whereof is known 
and tix'd, and now by a late Statute the 
Witneſſes muſt ſubſcribe the Inſtrument * ; 
and thus the Yaſſal ſtands Jufeſt in the 
Land by Charter and Seaſtn. 

This Seaſin being but the Aſſertion of 
the Notar, proves not 3 except the war- 
rand of it 3 thatis to fay, the Precept or 
Diſpoſition whereon it proceeded be pro- 
duced 3 but a Seaſin given by a Hwband 
to his Wife, or by a Saperiour to his Vaſ- 
ſal, proprus manibus (without a Precept ) 
is ſufficient, when the competz:tion 15 with 
the Granter's own Hejrs,or with no more 
ſolemn Rights ;, and is not exorbitant,and 
after 40 Years there is no neceflity to pro- 
duce either Precept of Seaſin, or Procu- 
ratory of Refignation by a ſpecial Sra- 
tute *, 

This Seaſin muſt be regifirated within 
60 days, either in the general Regiſter at 
Edinburgh, or in the particular Regiſter 
of the Shire, Stewartry, or Regality 
where the Land lyes, Þ elſe the Right 
will not be Valid againſt a ſingalar Suc- 
ceſſor ;, that is to ſay, if any other Per- 
fon Buy the Land, he will not be obliged 
to take notice of that Seaſinz bat the 

Right 


+) 
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Right will till be good againſt the Gran- Tic. I[T, 


ter and his Herrs, 

If Lands lye Diſcontigne, every Tene- 
ment mult have a ſpecial Seaſin, except 
they be united in one Tenement, and then 
one Seafin ſerves for all ; if there be a 
ſpecial place expreſs?d where Seaſin ſhould 
be taken 5 but if there be no place ex- 
preſs?d, then a Seafin upon any part will 
be ſufficient for the whole Contiguous Te- 
nements, (theſe being naturally united ;) 
but will not be ſufficient for Lands, lying 
diſcontizue 5 And one Seaſin will {erve 
for all Tenements of one kind, but where 
they are of ſeveral kinds, as Lands, Milns, 
or holden of different Superiours, or by 
a different holding of the ſame Superiour, 
theſe (though contiguous) will require 
ſeveral Seaſins : The Symbols of Poſſeſſion 
being different, for Lands paſs by the 
Tradition of Earth and Stone, and Milns 
by the clap and happour, 

Sometimes Lands are erected into a 


LW 


Barrony,{the nature of which is explained EreRion 
before, Tt. Inferiour Fudges ) and when- ina Bar- 
{oever this is granted, Union is implied as ye = 


the leſſer degree, 
EreQion in a Barrony can only be by 
the King, and is not Communicable by 


any Subaltern Rights, albeit the whole 


= Barrony 
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Book II. Barrony be diſponed, though the Vnion 
WYV may be thereby Communicated. 

This Union can only be granted by the 
King, which he may grant either Orige- 
nally, or by Confirmation; and being fo 
granted, it may be tranſmitted by the 
Receiver to a Sub-Vaſſal;, but if a part 
of the Lands united be diſponed,the whole 
Union is not diſſolved, but the Part dif- 
poned only ; and this Vnzon and all other 
Privileges and Proviſions can only be 
granted in the Charter, but not in the 
Feaſin. 

Real Rights being thus eſtabliſhed by 
Charter and Seaſin, are not affeed or 
burdened by Back Bands, or other perſo- 
nal Declarations ; fo that ſingular Succeſ- 
ſors are not obliged to take notice of themz 
but till they are ſo compleated, ſuch De- 
clarations ( though perſonal ) do affet 
them, and are valid againſt ſingular Suc- 
ceſſours : But they affe& perſonal Rights, 
ſuch as Bonds or ComradJs, even though 
they be not intimated. 


Df Holdings. 


—_— 


TIT. IV. 
Of the ſeveral Kinds of Holding. 


He firft Diviſion of Fexs from the 

ſeveral kinds of Holding, is, that 
ſome Lands hold Ward, ſome Few, ſome 
Blench, and ſome Burgage. 


7 I 
Tit. IV. 
CW 


Diviſion 
of Feus. 


For underſtanding Ward-holdings, it is ward, 


fit to know, that at firſt all Fexs were 
Rights granted by the Longobards, and 
the other Northern Nations (when they 
conquer'd 7raly)to their own Souldiers for 
Service to be done in the Wars ; and there- 
fore Ward-holding, which is the propereſt 


Holding, is called ſervitium milutare; 


and all Lands are therefore preſumed to 
hold Ward, except another holding be 
expreſs'd; 'and ſervitinm debitum & 
conſuetum, is interpreted to be Ward- 
bolding. 

The Advantages ariſing to the Supe- 
r:0ur by the ſpecialty of thu Holding are, 
that the Syperiowr has thereby the full 


Meals and Duties of the Ward Lands, * Q. Mary 

during the Years that his Male-Faſſal is Par+ 3: 

A4nor * ; for the Fen being given origi- - W*. 5 

nally to the Yaſſal for Military Services par. , © 
F 4 it At 42. 
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Df the ſeveral kinds 


it returns to the Superiour during 1- 


LAY nority 3 becauſe the Law preſumes, that 


Feu-hold- 
ry 


the Minor 1s not able to ſerve his Supe- 
riour in the Wars ;, but in Female V aſ- 
fals, this Caſuality laſts only till 14 Tears 
compleat , becauſe they may then marry 
Huzbands, who may be able to ſerve the 
Superiour, and this properly is called the 
Caſuality of Ward: for Marriage, is due 
in other Holdings, as ſhall be cleared in 
the next Tatle, 

Sometimes the Superiour 1s content to 
accept a k:quid quota, or annual preſtation, 
in place of the Meals and Duties that fall 
to him by the Ward, and this Holding is 
called Taxt-ward : The Marriage is alſo 
taxt in that Caſe to a particular Sum 3 
but though theſe Taxt-ward and Taxt- 
marriage Duties become debita fundi, 
they being expreſs'd in the Reddenads ; 
yet becauſe the Holding remains ſtill a 
Ward-helding, therefore Lands holding 
Taxt-ward recognoſce, if they be dif- 
poned without conſent of the Superiour. 
When a Yaſſal holds immediately Ward 
of the King, and a Sub-vaſſal holds Ward 


_ of that Yaſſal, this is calld Black Ward, 


or Ward upon Ward. 
Fen-boldings is that whereby the Vaſſal 
is obliged to pay to the Superiour a Sumz 


if Money yearly, in name of Fer ditie Tit. IV. 
zomine Fends firme. 

This Holding has ſome Reſemblance 
with the [Emphyteoſis] in the Reman Emphy. 
Law, but it is not the ſame with it 3 for teofis. 
Emphyteoſis was a perpetual Location, 
containing a Penfion, as the hire which 
was granted, for 5mproving and cultiva- 
ting barren Ground ;, but our Feu-holding 
comes from the Fendal Law, (whereof 
there is no veſtige in the Civil Law) and 
paſſes by Infeftment to Hers. 

Blench-holding, is that whereby the pjench- 
Vaſſal is to pay an Eluſory Duty, meerly holding, 
for acknowledgment, as a Penny, or a pair 
of Gloves, nomine albe firme, and ordi- 
narly it bears, ſi petatur tantum. 

Theſe Blench Dntzes are not due, whe- 
ther they be of a yearly growth, or 
not, cxcept they be required yearly by 
the Superior *, as for inſtance, if the * x, Ja,s, 
Blench Duty be yearly Attendance at Par. 18. 
ſuch a Place, or a Roſe yearly, the Su- *Q 14: 
periour can ſeck nothing for his Blench 
Duties, except he required the ſame 
within the Tear : But the Exchequer 
now puts a Value upon every Blench 
Duty that can be eſtimated, ſuch as 
Gloves or Spurs, and exacts them for 
all by-gone Years within Preſcription ; 

though 
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Burgage- 
holding, 


Df the ſeveral kinds, &c. 


though they be not required yearly. 

Burgage-holding, is that Duty which 
Burghs Royal ate obliged to pay to the 
King, by the Charters, erefting them in 
a Burgh Royal, and in this the Burgb 
is the Yaſſal, and not the particukr 
Burgeſſes and the Bailiffs of the Burgh 
are the Kings Bailiffs : nor can Seam 
in Burgage Lands be given by any other 


than the Bailly, and Town-Clerk *, if 


the Town have any, and they muſt 
be Regiſtrated in the Town-Clerk's 


2. Books T. 


Mortifica- 
tion. 


When Lands are Mortified (which we 
call ad manum mortuam) to Churches, 
Hoſpitals, or other Pious Ulſes 3 the So- 
ciety to which the Mortification is made, 
becomes Yaſſal, and the Reddendo being 
only Preces & Lachryme, and the So- 
ciety never dying, the Superiour loſes 


many Caſualities of the Superiority ; 


wherefore Lands cannot be mottified 


without the Superiour's conſent. 


» mann uu OH © w It io 


Df the Calualities, 8c. 


v3iÞ Þ% 
Of the C aſualitics due to the Superiour. 


Y by Feu being thus ſtated by the 
Supertour in the Per ſon of bus V aſſal, 
it will be fit in the next place, to conlider 
what Right the Supersour retains, and 
what Right the Yaſſal acquires by this 
Conſtitution of the Feu, 

The Superiour retains ſtill domininm 
direftum in the Few, and the Vaſſal has 
only dominium utile, and therefoxe the 
Superiour is (till infeft as well as the Vaſſal ; 
But the XK#»g needs not be infeft, for he 
is infeft jure Corone in all the Lands of 
Scotland ,, that is to ſay, his being King 
is equivalent to an Infeftment. 

The Superiour has different Advanta- 
ges and Rights, according to the different 
manner of Holdings ; and there are ſome 
Rights and Caſualities common to all 
Holdings. 

Ward-holdings gives the Supersour a 
Kight to the Meals and Duties of his Vaſ- 
faPs Lands, during all the Years that his 
Vaſſal is Anor ; and this is properly 
called the Caſnality of Ward; but the 

| Swperzour 
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Of the Caſualities due 


Swperiour or his Donatar are obliged to 


UV entertain the Heir, if he have no other 


Feu or Blench Lands, and to uphold the 
Houſe, Parks, &c. in as good condition as 


* they found them; and muſt find Cau- 


fion for that Effe& F. 
If the Yaſſal ſells or diſpones the half 


4. ofhis Ward:Lands to any except his ap- 


Recogni- 
tion. 

* Statuta 
Rob. 3. 


pearand Heir, who is alioqui ſucceſſurus, 
without the conſent of his Superioar, the 
whole Ward-Lands fall to the Superiour 
for ever ;, and this we call * Recognition, 
which is introduced to puniſh the ingra- 
titude of the YVaſſal, who ſhould not have 
diſponed the Lands which is preſumed he 


cap. 19 got gratuitouſly from the Superiour with- 


out his own conſent 3 and to ſhun this, 
the Vaſſal in Ward-Eanas gets the Supe- 
riour's Confirmation before he takes Infeft- 
ment ;, for if he take Infeſtment before he 
be confirmed, the Land*s recognoſce, as 
faid is ; ſince the Yaſſal ſhows ſufficiently 
his ingratitude | by the very taking of the 
Infeftment. But if the Seaſin be null in 
it ſelf, it infers no Recognztion ;, becauſe 
_— caſe there is no Right tranſmit- 
ted, 
And though the Yaſal at firſt did not 
{ell che half without the Swuperiour”s con- 
ſent ; yet, if he thereafter ſells as much 

as 


to the Supertour. 45 
as will extend to more than the half of Tir. V. 
the Fex, the firſ® Buyer will likewiſe Ty JV 
loſe his Right, if it was not Confirmed 
before he took Infeftment. And this 
holds even where the Lands are but Wad- 
ſet, though rhe Back-Tack Duty does not 
extend to the equal half of the value of the 
Lands, if the Lands Fadſer exceed the 
major part of the Tenement : But alze- 
nation of Teinds, infers not this Caſua- 
lity, becauſe they are not holdenward. 

Not only a Confirmation or Novada- Novade- 
mus, if it expreſs Recognition ;, but the 9s 
Superiour accepting Service, or purſuing 
for the Caſnalities, or accepting tight 
from the YVaſſal poſterior to the Deeds 
inferring Recognition, are a paſſing from 
the Recognition, becauſe they infer the 
Superiour's Acknowledgment of the Yaſ- 
ſal's Right, And Inhibition raiſed and 
executed before the Recognition be incur- 
red, ſecures "againſt the ſame by a late , _ 
Statute *, -Jh-92 

| Par. I. 

Recognition takes place in Taxt-Ward aa 
as well as Simple-Ward, but in no other 
manner of Holding, except the fame be 
expreſly provided in the Yaſſal's Charter, 
for Ward-holding is preſumed to be the 
only proper Feudal Righr. 


It 
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Diſclama- 
tion. 

* Statuta 
Rob. 3- 
Cap. 18. 
Reg. Ma- 
jeſt. lib. 2. 
CaP. 63» 
Par. 6. 
AQ 9g. 


Avail of 
the Mar» 


Tlage. 


The fingle 
and double 
Avail of 
the Mar- 
riage. 


Of the Caſualities due 

If the Yaſſal denicth the Superiour, he 
loſes his Fes, and this is called Diſclama:- 
tion * ; but any probable ground of 1gno- 
rance will take off this Forfeiture. 

If the Yaſſal who holds Ward-Lands 
dies, having an Heir Unmarried, whe- 
ther minor, or major, the Superiour gets 
the value of his Techer, though he offer 
him not a Womaz to be his Wife ; but if 
the Swpertoxr offer him his Equal for a 
Wife, and he refuſes to accept her, and 
Marries any other Perſon 3 the Superiour 
gets the double of his Tocher, and one of 
theſe Caſualities is called the ſingle Avail 
of the Marriage, and the other the double 
Avail of the Marriage ;, but the Modsfica- 
1:01 of this is referx'd to the Lords of Seſſion, 
who conſider ſtill what was the aſſal's free 
Rent, all Debts deduced, and the ordinary 
Modsfication of the fingle Avail is about 
ewo Years Rent of the Yaſſal's free 
Eſtate, even though the Heir was Here- 
frix ; and the dowble Avail is but a Year 
more, which is three Tears free Rent * * 
And though there were moe Heirs Por- 
tzoners, there will only one Avail be duc 
for them all. 

Though this Caſuality of Marriage be 
ſill due in all Ward-boldings, yet they 
may be due by expreſs Patljon in other 
Holdings, 


to the Superſour. 


io; and in both Caſes, the Marriage is 
debstumn funds, 

Though as to the Caſuality of Ward, 
every Superiour has Right to the Ward» 
Lands holding of himſelt where the Vaſſal 
holds Ward-Lands of moe Superiours ; 
yet the Caſuality of Marriage falls only to 
the eldeſt Superiour, becauſe there cannot 
be more Tochers than one, and he is the 
eldeft Superiow from whom the Vaſſal 
had the firſt Fez; but the King is Kill 
preſumed to be the eldeſt Supertour, be- 
cauſe all Few originally flowed from 
him, 

Ic is thought that the Reaſon why this 
C aſuality is gue, was becauſe it was not 
Jutt that the Yaſſal ſhould bring in a 
Stranger to be Miftreſs of the Few, with- 
out the Superiour's conſent ; for elſe he 
might choice a Wife out of a Family 
that were an Enemy to the Superiour 5 
but I rather think that both Ward and 
Marriage, proceeded from an expreſs 
Pattion betwixt King Malcome Kenmere 
and his Subjects, when he fiſt fexed out 
the whole Lands of Scotland amongſt 


them 3 as is to be ſcen in the firſt of his » reg, til- 


Col, Capt, 


Statutes *, 
e 


| 179 
Holdings, and there are many in Scotland Tit. V. 
who hold their Lands Few, cum marite NY 


Ie yt IIS Ba 9s 7 ——_ 


—_ 


_— — 


ve rangers —_———————— 
—_—_— —— 


Ct ee er en HOG 


—_— 4 


eee. net re rr AOIOIR OILD WIE AST nmr 7 tr 
OE 909 Ir IEGS nn 
- 0 


re I IEEE 


$0 


Book II. 
WW 


Feu Duty. 


* K. Fo 6. 
Par. I5. 
AQ 246. 


Clauſe ir- 
ritanr. 


Clauſe re- 
foluatiye. 


Df the Caſitalities due 

The ſpecial Duty ariſing to the Supe- 
riour in a Fex-bolding is, that the Supe- 
riour gets a yearly Feu Daty payed to him, 
and if no part of this Few Duty be payed 
for three Years, then the Yaſſal loſes his 
Fen, ob non ſolutum Canonem, tor the 
Feu Duty is called Canon ; and if this 
Proviſion be expreſs'd in his Charter, he 
will not be allowed to Purge this [rri- 
zancy, by offering the by-gones at the 
Bar, but though this Proviſion be not 
expreſs'd in the Charter, vet the Feu will 
be annulled for not payment of the Fex- 
duty, by an expreſs Ad of Parliament * ; 
but the Yaſſal in that Caſe will be allowed 
to purge at the Bar, and the reaſon of 
this difference is, becauſe the expreſs Pa- 
fon is thought a ſtronger Tye than the 
meer Statute. 

A Clauſe irritant in our Law, fignifies 
any Proviſion which makes a Penalty to 
be incurred, and the Obl:gation to be null 
for the future; as where the Supersour 
gives out his Fex upon expreſs Condition, 
that if the Fex-dury be not payed, the 
Few (hall be null and rediceable, and a 
Clauſe reſolutive is a Proviſion whereby 
the Contrabt to which it is affix'd, is for 
not Performance, declared to have been 
ll from the beginning. nn, 

E 


ITE des M0 


The Caſualities that are due by all Tit. V. 
manner of Holdings, and which ariſe CY 


from the very Natare of the Fue, without 
any expreſs Pattion, are None-entry, Re- 
lief, and Life-rent Eſcheat. 


None-entry, is a Caſaality whereby the None- 
Superiour has Right to the Meals and Du- entry, 


ties of the Lands, when there 1s not a 
Vaſſal actually entered to the Lands, or 
where the Y aſſal's Right is reduced after 
he is entered ; and the reaſon why this is 
due to him, is, becauſe he having given 
out his Fes to his Yaſſal tor Service, when 
there is no Yaſſal entered, the Law al- 
lows him to have recourſe to his own Fes, 
that he may therewith provide himſelf a 
LVaſſal who may ſerve him : but though 
the full Rents of the Lands be due to the 
Superiour, from the very time that he 
Cites his YVaſſal to hear and ſee it found 
and declared, that the Lands are in None- 
entry ; yet before that Citation, the Su- 
periour gets only the Retoured Duties ; 
and the reaſon of the difference is, be- 
cauſe after Citation there is a greater con- 
tempt than before, and ſo is to be more 
ſeverely puniſhed. 


For underſtanding which retoured D#- Retoured 
ty, it is fit to know, that there was ot Duty, 


old a general valuation of all the Lands 
G of 


32 


Of the Caſualittes vue 


Book II. of Scotland; but thereafter there was a 
WWW nw'valeation, the firſt whereof is called 


the old, and the ſecond 'the new Extent, 
and both are call'd the reronr'd Dry, be- 
cauſe they are expreſs%d in the 'Retonr (or 
Return) that is made to the Chancellary 
when an Heir 'w ſerved ;, but both are 
very far below the YValxe, to which Lands 
are now improved, though in Our Lew 
the new Extent be confiructed to be the 
value : But if the Landsbenotretoured, 
the Donatar' to the None-entry, "will have 
Right to the full 'Meals 'and Daties "even 
betore Citation : The old Extent is faid 
to be made rempore pacis,and the wew Ex- 
tent tempore 'bells ; and the moſt proba- 
ble reaſon bf theſe terms is, that the 
tult Valuation was very mean, being made 
in time of Peace : But our Kings being 
engag?d thereafter in War with the Eng- 
tiſh, there was a new Valuation made 
much greater than the firſt, to-augment 
the Revenue for maintenance of the'War - 
And therefore the new Extent or Valua- 


tion 'is faid to be made rempore bell:. 


'But'in an Infeftment of Annnal Rent, 
the whole- Annual Rent is due, as well 
before Declarator, as afterz becauſe the 
whole Annual Rent is the retoured Daty, 
it being rTetoured, wvalere feipſam ; =_ 

£ 


to the Superfour. 


the Property of the particular Zands ; but 
is 'infeft in an yearly annuity of Adoney 
to-be paid out of the Zanasz as for in- 
ſtance, if a; Man ſhould be infeft in the 
Sum of Five hundred Aerks yearly, to 
be payable out of any particular Zards, 
being worth 500 Merks yearly, how ſoon 
the Yaſſal who had right to the 500 
Merks died, the Superijour would have 
right to the whole Annual Rent yearly; 
until the- Heir of the Yafſal be entered. 
Vide infra Tit. Redeemable Rights, . S. An- 

zral Rents; | 
_ "Thereis no None-entry due in Burgage 
Lands , becauſe the-Burgh it elf is-Yaſſal 
and never dies 3 and 1o therefore neither 
doesthe Burgh nor any private - Burgeſs 
pay None-extry, the Duty payable by the 
Burgeſſes-beirig only Watching and Ward- 
#ng : And yet their Life-renc, as well as 
ſmele Eſcheats, talls to the King, The 
None-entry ſubſequent to the Ward, is of 
the nature of the-Ward; and if the Supe- 
rioxr or Donatar were in poſſelſion, they 
have right to the full Meals and Dities 
without any Declarator 3 but inthat caſe 
the Donatar's Right extends only to 
three Terms ſpbſequent to the Ward, 
'G&G.2 after 


$3 
that is called av Infeftment of Annual Tit. V, 
Rent, when the #afſal is not infeft in wwe 


Infefrmene 
of Annual 


Renr; 
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Df the Caſualities due 


Book II. after which there is place to a Second 
WV Donatar, 


Relief. 


Lite-rent 
Eſcheac. 


When the Y aſſal enters, he pays an ac- 
knowledgment to the Superiour, which 
is called Relief ;, becauſe it's payed for re- 
lieving his Land out of the Superiour*s 
hands. It is debitum funds, and affects 
not only the Ground really, but the Yaſſal 
perſonally, who takes out the Precept for 
infefting hin:ſelf ; though he never takes 
Infeftment thereupon. 

The value of this Caſualty varies, ac- 
cording to the nature of the Holding 3 
for in Blench and Feu-boldsngs, it is only 
the double - of the Fex or Blench-duties ; 
but in Ward-boldings, it is the full _ 
of the Land, if the Superioar be in poſ- 
ſeſhon the time of the YVaſſal's entry ; but 
if the Swperiour was not in poſſeſſion, even 
though the YVaſſal was minor, then the 
Superiour gets only the retoured Duty; 


and it is ſo far from being preſumed to be 


remitted by the Superiour's entering his 
Vaſſal, that it is ſiill exaced by the Ex- 
chequer,though it be gifted with the other 
Caſualnies. 

For underſtanding Life-rent Eſcheats, 


It is ht to know, that when any Man does 


not pay a Debt, or perform a Deed con- 
form to his Obligation, his Obligation is 
4s 
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to the Superiour. 


regiſtrated ; if it carry a Conſent to the 
Regiftration in the Body of it, or it it 
do not, there muſt be a Sextence reco- 
vered, and upon that Regiſtrated Writ or 
Decreet ( for a Regiſtrated Writ is a De- 
creet in the Conſtruition of Law) there 
will be Letters of Horning raiſed, and the 
Party will be charged 3 and if he pay not 
within the days allowed by the Cbarge, 
he will be denounced Rebel, and put to 
the Horn, and from the very date of the 
Denunciation, all his Aoveables Fall to the 
King by a Caſuality, which is called ſin- 
gle Eſcheat ; but now ſingle Eſcheats tall 
likewiſe to Lords of Regalities, if the 
Perſons denounced live within a Regaliy; 
becauſe: the King uſes to gift all ſingle 
Eſcheats at the Erection : But if they 
be not expreſly gifted, they remain with 
the King. 

Under the ſingle Eſcheat fall all Sums 
that are moveable quoad Fiſcum, and all 
by-gone Annual Rents even of heritable 
Sums, and the by-gone Rents of Lands, 
together with the Crop that is upon the 
Ground the time of the Rebellion, and 
th: Meals and Duties due at the Term, 
immediately ſubſcquent to the Rebelon. 

It the Yaſſal continue year and day 
Rebel, without relaxing himſelf, (which 
G 3 Relaxa- 
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Tit. V. 
PaFas 


Single Eſ- 
cheats. 
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Of the Cafiſalities tte 


Book II. Relaxation is expeded by Letters under 


Saas, 
Relaxa- 
£100. 


*.R. Ja. 5. 
Par. 4. 
ACt 32. 


the King's Signet, expreſly ordainin 

him-to 4 WR F ca. the Rebellion ) 
then he is eſteemed as civilly dead; and 
conſequently not being able to ſerve the 
Superionr, the Law gives the Superiour 
the Meals and Duties of his Fen, during; 
all the days of the Yaſſal's life 3 and this 
Caſuality is called Life-rent Eſcheat : fo 
that every Superiour as well as the Kingz. 
has right to the Meals and Duties of the 
Lands holden of himſelf * if his V afſal 
was once infeft 3 and even though he was 
not infeft, if he was appearand Heir, 
and might have been infetr, for his lying 
out ſhould not prejudg his Superrony ; but 
if a Man have Right by Diſpofition; 
whereupon no Infeftment followed, the 
King only will have Right to his Life» 
rent Eſcheat, ſince the ſingular Succeſſour 
not being yet infeft by the Super:our, of 
whom he 1s to hold his Lands, that S- 
periour cannot have Right, and conſe- 
quently their Life-rent falls to the King 3 
and the Life-rent of Miniſters, in fo far as 
concerns their A4anſes and Glerbs, falls 
alſo to the King, becauſe they require no 
Infeftment, and are not holden of any 
other FSuperiour : but all beritable and 
Eife-rent Rights requiring no Infeftment 


X of 


to-the Superiour. 
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of their own Nature, ſuch as a Terce, Tit. V. 
and Life-rent-tacks, fall not to the King, TV 


and' Life-rent-tacks fall: to the Maſter of 
the Ground, and the Life-rent by Terce 

pertains to the Superiour during the Life- 

renter?s life-time *. 


FR.) 6. 


This Life-rent Eſcheat comprehends Fa: 22. 


only Rights, to which the YVaſſal himſelf AQs. 


had right for his L:ife-tsme, for elſe it 
will fall under ſingle Eſchear, (ſingle 
E ſcheats comprehending every thing that 
is not a ZLife-rent Eſcheat) and thetefore 
it the Superiouwr having Right to the 
Faſſal's Life- rent Eſcheat, become Rebel 
himſelf, the Yaſſal's Life-rent Eſcheat 
will fall under the Swperiour's ſingle E/- 
cheat, for the Swperiour had not Right 
to thoſe Meals and Daties during all the 
days of his own Life-time ;, and fo it 
could not fall under his Zife-rem + and 
the like does for the fame reaſon hold in 
all fuch as have Aſſignations to Life-rents, 
or to Life-rent Efcheats, or to Tacks for 
any definite number of Years, few or 
many. 

The Superionr has alſo Right to the 
Sub-vaſſals Life-rent E ſcheat, which falls 
after the YVaſſal's Denunciation; for by 
the Denunciation of the immediate V aſ- 
ſal, the Superiour comes in his place, and 

| G 4 {o 


$$ Df the Caſualities due 


250k II. fo has Right to the Sub-vaſſal's Life-rent ? 
.—— But if the Sub-vaſſal be firſt denounced, 
his Life-rent falls under the YVaſſal's ſon- 

gle Eſchear. 

The Life-rent Eſcheat falls by the Re- 
bellion, that is to ſay, by the Denuncia- 
740n; and the Year and Day is given only 
to the Rebel to relax himſelf ; 1o that it 
he relax not within that time, his Life- 
rent will fall from the Denounciation. 

In Competitions berwixt the Supertonr 
or the Donatar, and the Rebel's Credi- 
fors, theſe Rules are obſerved in our Di- 
vitions : Firſt, as to ſingle Eſcheats, 
(which mult be treated here, for their 
Contingency with Life-rent Eſcheats, 
though ſingle Eſcheats tall not to the King 
as Superiour, but as King.) 

No legal Diligences nor voluntar 
Rights, for Payment of any Debt contra- 
Cted after Rebellion, will prejudg the King 
or his Donatar ;, ſince otherwiſe a Rebel 
at the Horn might fraudulently contract 
Debt to evacuate the Eſcheat. 

2* If a Lawful Creditor for a Debt 
prior to the Rebellion, compleat his dili- 
gence before Declarator, he will be pre- 
terred to the Donatar, 

3** No Yoluntar Aſſignation, (though | 
for a Debr prior to the Rebellien) if : 

oranted ; 


to the Superiour. 


granted after Rebel50n,and compleated by Tit. V. 
intimation before Declarator,will be pre- TV 


ferred to the Donater ; but actual Pay- 
ment will be preferred, if the Debt was 
prior to the Rebellion, and the Payment 
obtained before Declarator. As to Life- 
rent Eſcheats, the Rules in Competitions 
run thus. 

Primo, Though the Debt was prior 
to the Dexunciation, no voluntar Infeft- 
ment will prejudg the Saperiour ; except 
the Rebel was obliged prior to the Rebel. 
Hon, to grant that Infeftment, and that 
the Infefcment it ſelf was expired within 
Year and Day of the Denunciation. 

Secundo, Though legal Diligence be 
more favourable than wvoluntar Rights, 
becauſe there is leſs Colluſton, yet no 
legal Diligence will be preferred to the 
Superiour, except it was led for a Debt 

or to the Denunciation, and was com- 
pleated by Infeftment or Charge, or that 
a Signature was preſented to the Exche- 
quer (which in Lands holding of the 
King, is equivalent to a Charge, tince the 
King cannot be charged) within Year 
and Day thereof; albeit the ſaid legal 
Diligence was deduced after the Denun- 
Fhation. 


Though 


Df the Calualities due 
Though: this be the Courſe in Com- 


WV petitions, quoad Eife-rent Eſcheats, yet 


aGual Payment made co, or Diligences 
done by Creditors for Payment of Debts, 
prior to the Rebefiox, or the commitfion 
of Crimes, will be preferred to the Do- 
natar, if theſe Rigbts or Diligences be 
compleated before Declarator, which we 
owe rather to the benignity of our K:ngs, 
than to the Nature of theſe Rights, tince 
there is Jus quefitum Fifſco, by the De- 
nunciation. 

Life-rent Eſcheats is proper to all 
kinds of Holding, except Burgage and 
Mortification ;, for the Vaſſal being a So- 
ciety or Incorporation dies not, and focan 
have no Life-rent Eſcheat , and albeit 
the Adminiſtrators were denounced for 
Debts due by the Incorporation, yet that 
is ftill preſumed to be their Negligence, 
which ought not to prejudge the So- 
Ciety. 

For completing this Caſuality, a ge- 
neral Declarator muſt be raiſed at the 
Smuperiour or Donatar's inſtance, to hear 
and fee it found and declared, that the 
Vaſſal was orderly denounced Rebel, and 
has continued at the Horn Year and Day : 
And in Competitions betwixt Donatars 
the laſt Gift, if fixſi declared, will be pre- 
ferred. If 


to the Stipfettotit: 


If the Gift be taken to the behove of Tit. V. 
the Rebeh, it is null 3 and it is preſumed to WYY; 


be to his behove, if he or his Family be 
ſuffered to ſiay in Poſleſhon , or if the 
Gift be procured by the Rebel's means. 

K is obſervable in Temporary Caſual- 
ties, ſuch as Ward, None-entry, and in 
all Conſolidations of the Property, with 
the Swyperiority, ſuch as Recogiitions, Ba- 
ſtardirss Vitimus heres, the Fen returns 
to the Superioar, burdened with all real 
Rights, to which he has conſented! by 
Confirmation or otherwiſe : And with att 
theſe Rights which the Law hath eſiabliſh- 
ed, without either Paction or Party, or 
conſent of Superiour, fuch as Terce and 
Courteſy, and therefore fuch Rights do 
in both cafes defend againſt the Supertowr : 
But when the Lands return to the King 
by Forefaulture, His Majeſty is not obliged 
to acknowledg, eithex Terce or Conrteſy, 
or any other Right but what himſelf hath 
actually confirmed ; and both the King 
and other Saperiours have no more Right 
by Life-rent Eſcheat than the YVaſſal 
himſelf had formerly, ſince they come 
only in the Yaſſal's Place, who by his 
Rebellion is rendered incapable to ſerve the 
SWperiour, 


When 


02 
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Df the Caſualities due - 
When theſe Caſualties are gifted by 


WV the King, the Writ by which they are 


tranſmitted, is called a Signature, (as all 
other Writs are which paſs his 4aje- 
fty's Hand) and they are fo called becauſe 
they are ſigned by him : And they mutt 
be written by Writers to the Sjgner, and 
paſs the Signet. 

If theſe Signatures contain only Tem- 
porary Caſualities, ſuch as Gifts of Ward, 
Marriage, Eſcheat, &c. or only a Right 
to Moveables, they paſs only the Privy 
Seal ;, for what Right Subjedts tranſmit 
by Aſignations, his Majeſty tranſmits by 
the Privy Seal: But if the Right require 
a Formal Diſpoſition, and to be compleat- 
ed by Infeftment, it muſt be tranſmit- 
ted under the Great Seal, and the Signa- 
tures ought to- expreſs what Seals they 
ſhould paſs. All great Offices and Com- 
miſſions to Fudicatares ſhould likewiſe paſs 
the Great Seal; except it be otherwiſe 
provided by Law, as Commitltions of 
Faſfticiary, which by AQ of Parliament 
are allowed only to paſs the Quarter 
Seal. 

This Quarter Seal was originally in- 
vented for ſealing Writs, which firſt paſ- 
ſed the Great Seal, as Precepts of ſeizing 
upon _— pafi the Great Seal, And 

1S 


to the Superſour: 


5s therefore called the Tyfimenial of the Tit Ve 
Great Seal, and the ſhape of it is the 5 


fourth part of the Great Seal. The 
Great Seal contains virtually the Privy 
Seal ; and therefore, though when a Man 
is forfeited, the Right of his Moveables 
ſhould be tranſmitted by a Right under 
the Privy Seal, and the Right of his 
Lands under the Great Seal z yet the 
Lords have found that the 9 of the 
Moveables may be tranſmitted in the 
fame Signatwre with the Lands, if the 
Moveables be therein expreſly diſponed 
and aſſigned. 

Theſe Seals were invented to be Checks 
upon ſuch as obtain'd Gifts from the King 
by Sbreption or Obreption that is to lay, 
by concealing what is true, or expreſſng 
what is falſe : For even after the Sjgn4- 
ture is pais'd the King's Hand, it may be 
ſtopt in theſe Caſes, 

The laſt Privilege of the Swperionr is, 
that he may force bu Vaſſal to exhibit bu 
Evidents, to the end he may know what 
is the nature of the Holding, and in what 
he is l5able to bim as bis Superiour, which 

roceeds ordinarly by an Afton of Impro- 
yrs > Whereby he will be forced to ex- 
hibit, and produce his Evidents to ſhun 
the hazard of the Certification in the /m- 
probation, TIT. 


9A 
Book II, 


Regalia. 


YK, Ja.l. 
Par. 1. 


AQ 12. 


15 1A10 
— - - ” FT. 
EEE PEW SALES EREG BEDS © MI CT F$2L% f Pre c2 Bo Bigs ” 


"© P4I'T.' Y 


Of the Right which the Vaſſal acquires 
by Letting the Fen. 


TJ EN by getting the 'Fes ſettled 
2 inhisPerfon, 'by Charter and: Sea- 
fm, as fa is, 'has (Right to all-'Houſes, 
Caſtles, 'Towers, ( but not Fortjlaces:) 
Woods, and pther things. that are above 
Ground of the Lands expreſſy 4 gurl x 
and to” Coals, Lime-ſtone, and other 
things. within, Ground, and to whatever 
has been poſſeſſed, _as part and pertinent of 
the Land paſt Memory pf Han : But there 
are'ſome things which paſs not under the 
general iſpofitive words, and require a 
ſpecial Diſpoſitzon, which, belongs to the 
King in an eminent way, and are called 
therefore Regalza, and axe not preſumed 
to haye been #iſpaned by his Hajeſty or 
any other ,Supersour ; except they , were 
ſpecially mentioned ;, ſuch as are all Furiſ- 
diftions,” Foreſts, Salmon-fiſhings, Trea- 
ſures_ hid within the Ground, and Gold, 
Silver, and Fine,Lead 3 for other Mines, 
ſuch as Iron, "Copper, &c. belpng to the 
V, af al *, | | i 


_ ty getting Feu. 
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If .Lands be erected tin a Barrony by Tit. VI. 
the King, then though the .Lands lye yaw 


diſcontiguouſly, one Seafin will ſerve for 
them all z ' becauſe a Barrony implics an 
UVmon. 


This: ereRing them in a Barrony, will - 


likewiſe carry a Right to Fursſdift;ons, 
and -Courts, Fortilaces, Forreſts, -hunt- 
ing of Deer, and Ports, with their {mall 
Cuftoms granted by the King, for up- 
holding, theſe Ports, Milns, Salmon-fiſh- 
ings, &c, becauſe Barronia -eſt nomen 
unjverſitatis, and poſſefſion- of -any part 
of a Barrony is zeputed poſſeſſion of the 
whole : But Mines of Gold and Silver, 


* Treaſures, and Goods confiſcated, are e.. Ja. 1, 


not carried with the Barrony. 

The Herijtor has -alfſo' Power to ſet 
Tacks, remove and put in Tenants, as a 
conſequence of his Property. 


ar. I, 
AR 12, 


A Tack #5 a Location or Contra(t, Tack. 


mhereby the uſe of -any thing 1s ſet to 
the Tacksman for a certain hire ;, and in 
Our Law it requires neceflarly, that the 
terms of the Entry, and the Iſh, muſt be 
expreſs?d, that'is to ſay, when it ſhould 
begin and end, and it mult bear a parti- 
cular Duty, elle it is null ; and if it bea 
-valid Tack, that is to fay, if Writ be 
adbibited, (verbal Tacks being only _ 

' 
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Book Il. for one Year) and the thing ſet, the Con- 
GV tratters Names, Tack:-dnty, Iſh and Entry, 
clearly therein expreſs'd, and clothed 
with Peſſeſſion, it will defend the poor 
*R. J. 2. 1 ackgman againſt any Buyer * 3 whici 
Par. 6. was entroduced in favours of Poor Tenants, 
At17- for encouraging them to improve the 
Land : but it will not defend againlt 4 S#- 
periour of Ward- Lands, for the Ward, &c. 
though by Af of Parliamext the Supe- 
riowr be obliged to continue them in 
their Poſſeſſion till the next Term of 
FR. ]. 4 Whitſunday t. | 
Par. 3. Albeit Tacks have not all the Solemm- 
A 26 pies aforeſaid ; yet they are valid againſt 
the Granter and his Heirs. 
T enants cannot allign their Tacks, ex- 
cept they be Life-rent Tacks, or that the 
Tack bear a Power to «ſjizn; but they 
may be compriſcd or adjudged * and it 
[ the Maſter ſuffer the Tacksman to con- 
F | tinue after the Tack is expired, he will 
| be obliged to pay nv more than he payed 
| formerly during the Tack; and this is 
; called in Our Law the benetit of a t4- 
_ Re- cite Relocation, that is to ſay, both the 
|| aro Setter and the Tacksman, are preſumed 
| to defign to continue the Tack, upon 
| the former terms, &ill the Tenant be 
warned, ; 


li 


by getting Fett, 


If the Tack be granted to Sub-tenants, Tit. VI, 
then the Tacksman may ſet a Sub-tack, TW 


which will be as valid as the principal 
Tack, if clothed with Poſſeſſion. 


Remtals are alſo a kind of Tacks, but Rentals, 


more favourable and caſie, becauſe the 
Rentaler and his Predeceſſors have been 
ancient Poſſeſſors, and kindly Tenants , 
and he pays a Graſſume or Acknowledg- 
nent at his entry, and yet they laſt no 
longer than for a Year, if there be no 
time expreſs*d ; and if they be granted to 
a Man and his Heirs, they laſt only to the 
firſt Heir ; for elſe they behoved for ever 
fo belong to the Heirs, and fo would want 
an Iſh : but no Tack is accounted a Ren- 
tal except it be in rite, and the Write 
bear the ſame. 
| Rentals cannot be affigned, except 
thac Power be granted in the Rental 
and if the Rentaler aſſign, he loſes his 
\ Remal ; though a Tacksman torfeits not 
his Right by «ſigning it, the Aſignation 
being only nul. 
When the Years of the Tack expire ; 
. or though there be no Tack, yet the Ma- 


ſter cannot Sumarly remove bis Texant or Removing 
Poſſeſſor, except from Lefe-rented Lands, ſolemn & 
and Honſes, or Towers and Fortilaces, ſummar, 


and virions Poſſeſſors, whom he can re- 
| H Move 
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Book II; move by a Summons on Six Days 1 but 
WYV in all other Caſes he muft warn him 


Forty Days before the Term of Whit ſun- 
day, though the Term at which he were 
to remove by Pattion, were Mertinmaſs 
or Candlemaſz, which warning muſt be 
executed, that is to ſay, intimated per ſo- 
rally to the Tenant, and upon the Ground 
of the Lands, and at the Pariſh Kirk im- 
mediately after Sermon ; in both which 
places, Copies of the Warning are to be 
left : and if he then refuſes, he muſt be 
perſued to remove upon fit Days © and af- 
ter this Citation, the Maſter will get a- 
ne him violent Profits; that is to fay, 
the doxble of the awail of the Tenement 
within Burgh, and the higheſt Advanta- 
ges that the Heritor could have got, if 
the Tenant poſleſſed Lands in the Coun- 
fry 3 nor will the Tenant be allowed to 


* Q. Mary defend againlt this removing, till he find 


Par. 6. 
AR 3g 
TacicHy- ehegque in the Fruits of the Ground, which 
porheque. he ſets to his Tez,aut, in ſo far as concerns 


Caution to pay the violent Profits *, 
The Maſter has hkewife a Tacit Hypo- 


a Tear's Duty; thatis to ſay, they are 
impiguorated by the Law for that Year's 
Duty, and he will be preferred either to a 
Creditor who has done Dili 4 or toa 
Stranger who has bought hem 3 though 

I Ut 


by getting: Feit. 


is a Publick Mercat : And the Lands: Tit. Vit: 
Lord within Burgh, has a tacit Hypothegue wo 


in all the Goods brought into his Houſe 
by his Tenant, which he may retain, ay; 
and while he be payed of his Tear's Rent 2 
which :atie Hyporbeque the Superiout has 
alſo tor his Fex Dity. 


T 1 T. Vil. 
Of Tra#ſmiſſion of Rights by Confirmation, 
and of the Difference Ads Baſe and 
Pablick, Infeftments, 


s by being thus tſiabliſhed iti the Ways of 
Yaſſa's Perion, the ſame may be tranſmir- 
tranſmitted, either to wirverſal or ſingu- 28 Fevr: 


lar Sucteſſoicrs : The firlt is properly cal- 
led Swcceyſion, which ſhall be handled in 
the Third Book. Tranſmiſſion of Rights 
to finguler Succeſſourt, is volutitar by Diſ- 
pofitzon and Aſſtgnation, or neceſſar by. 
Apprifing and Adjudication, and by Con- 
b/cation, when they are forefaulted fot 
C remes, &c. - 

If the Yaſſal ſells the Land, the Supe- 
#:0Rr is riot obliged to receive the Sub- 
v4ſſal except he pleaſes, though the Char- 
ter bear to him and y Aſſignt ;-and jif 


x00 Of Tranlmiſſion 


Book II. he receive him, there is in Law & Tear?s 
Rent due to the Superiour, 4s an acknow- 
ledgment for changing bu V aſſal. 

Lands are diſponed, either to be hol- 
den of the Diſponer's Superieur, and that 

Infcfrment js called a Pablick Infeftment ; becauſe it 

publick. 5, prefurned it will be publickly known, 
being bolden of the Superiour : and it is 
likewiſe called an Infeftment 2 me; be- 
cauſe the Diſponer gives it to be holden 
2 me, de Superiore meo © and this Infeft- 

* K, Ja. 6, ment is null until ic be confirmed * by the 

Par. gs. Superiour, which is done by a Charter of 

A 66. Confirmation, wherein the Superionr nar- 
rates the YVaſſal's Charter, and ſubjoins 
thereto his own Confirmation or Ratifica- 
ton of it ; and the laſt Right being firſt 

+ AR fore- confirmed, is till eferr ed +. 

ſaid, Sometimes allo the Yaſſal diſpones 
Lands to be holden of himfelf, and this 

Faſe in- I called a baſe Infeftment, and has been 

tefrrment, allowed by Our Law, (contrary to the 
Principles of the Feudal Law) in favours 
of Creditors, who getting Right for Pay- 
ment of their Debts, were unwilling to 
be at the Expences to get a Confirmation 
from the S»perionr 3 and this is called an 

inf. de me. Infeftment de me, becauſe the Diſpe- 
ner gives them tenendas de me, & ſucceſ- 


ſoribua men, 
2 Theſe 


of Rights, &c. 


Theſe baſe Infefiments being, clothed Tit. VII. 


with Poſſeſſion, arc as perfe&t and walid 
as a Publick Infeftment ; for Pofleiſion is 
to an Infeftment to be holden of the Ds/- 
porer, the fame thing that Confirmation 
i5 to an Infeftment to be holden of the 
Swperionr : and therefore as in a Compe- 
tition betwixt two Infeftments of the 
ſame Lands, to be holden of the Supertour, 
the firſt Confirmation would be preferred, 
it being a general Rule in Law that a- 
mongſt Rights of equal Perfe&tion, Prior 
3n tempore eſt potior in jure ;, (o it a baſe 
Infeftment be clothed with Poſſeſſion be- 
fore the publick, Infeftment be confirmed, 
the beſt Infeftment will be preferred, 
though it was granted after the publick 
Infeftment. 

For the better underſtanding of the 
Nature of baſe Infeftments, it is fit to 


know, that Poſſeſſion is in Law, Natural Poſſeſfion 
or Civil ;, that is Natwral Poſſeſſion, by Natural 
which a Man is Naturally and Corperally and Civil. 


in Poſſeſſion, as by labouring of the 
Ground ; becauſe ſometimes Men could 
not attain to the Natural Poſſeſſion for 
compleating their Rights, thereiore the 
Law was forced to allow another Poſ- 
ſeſſion by the Mind as that was by the 
Body, and this is called Civil Poſſeſſion , 

H 3 becauſe 
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Book 1I. becauſe itis allowed and introduced by the 


(Io 


Covil Law, of which there are many 


| kinds in Scotland : As, 


Primo, The obtaining Decreets for 
Meals and Duties, and even Citation upon 
an heritable Right. 

Sccundo, Payment of Annual Rent, by 
the Debitor to the Creditor,, who has 1n- 
feftment of Annual Rent. 

Tertio, If a Man be infeft in Lands, 
and for Warrandice of theſe Lands be in- 
Feft in other Lands, Poſſeſſion of the Prin- 
cipal Lands is reputed, in the Conſtru- 
Gon of Law, poſſeſſion of the Warrandice 

nas. 


Quarto, If a Woman be infeft by her 
Husband in a Life-rent, the Hwbaud's 
Poſſeſſion is accounted the Wife*s Poſſeſ- 
Gon. . 
G Quinto, If a Man diſpope Lands, re- 
ſerving his own Life-rent, the Life-ren- 
rer*s Poſſeſſion is accounted the Fiar s Poſ- 
ſeſſion, and a baſe Infeftment is ſaid to be 
clothed with Poſſeſſion z if he who is in- 
feft hath attained either to Natural or 
Civil Poſſeſſion z for the Law cannot pu- 
niſh a Man for not «pprebending Poſſeſſion, 
who could not apprehend'it - and tor the 
fame reaſon, if the time of Entry was 
not come, he who is infeft by a baſe 1n- 

ey ment, 


XUM. 


of Rights, &c. 


feftment, will be preferred in that cafe, Tic. VII, 
as if he were in Polkthon. And the rea- LY 


ſon of all this is, becauſe Qur Law conſi- 
dering that baſe Infeſtments were. oley- 
deſtinely made betwixt confident and con- 
junit Perſons, to the ruin of Jawful Gre- 
ditors who could not know, the. ſame, 
there being then no Regsſter of Seaſins > 
It therefore declared all baſe Infeftments 
to be fimulat, which were not clothed 
with Poſſeſſion : and tberefore before the 
Term, at which he who got the baſe Jn- 
feftment could enter to the Poſſeſſion, there 
could be no Simulation nor Fraud jin no 
Party, And in this the Lew conliders 
much the intereſt of lawful Crediters, by 
ſuſtaining that kind of Poſſcflion in their 
favours, which would not be ſuftained 
in favours of near Relations, ox where 
there is no Onerous Cauſe : and thus a 
baſe Infeftment given by a Father to his 
own Sox, will not be clothed with Pof- 
ſeflion by the reſervation of the Father's 
Life-rem, though the reſervation of the 
Father's Lsfe-rext would clothe a. baſe 
Inſefement granted by him to a lawful 
Creditor \ and the FHiuband's Peſſeſſion is 
accounted the Wife's Poſſeſſion, in fo far 
as concerns her principal Feirture ; but 
not in ſo far as concerns her qdditional 


H 4 foir- 
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Book Il, Fointure, in a Competition betwixt her 
WV and her Hauband's lawful Creditors, 

There is another Poſſeſſion alſo called 

per Conftieutum, which is, when a Man 

who gets a Wadlet, ſets back the Wadſet- 

Lands to the Diſponer for payment of a 

Tack-duty, called The back, Tack-duty - 

and the Wadfetter receiving payment of 

that back Tack-duty, is ſaid to poſſeſs the 

Wadlſet-Lands per Conftitutum. 

Sometimes likewiſe for the more ſecu- 

rity a baſe Infeftment, which is given to 

be holden of the Diſponer, will be con- 

firmed by the Swperiour ; but that Con- 

Confirma- firmation does not make it a publick, 

_ Infeftment ;, for no Infeftment can be 

called a publick Infeftment, but that 

which is to be holden of the Supers- 

our - but the uſe of that Confirma- 

2:01 is, that after the Superiour has con- 

firmed voluntarly the Sub-vaſſal's Right, 

he thereby acknowledges his Right z and 

conſequently can ſeek no Caſuality, which 

ariſes upon want of the Superionr's con- 

ſem, ſuch as Forfeiture, or Recognition : 

But becauſe the Dsſponer is fill Yaſſal, 

therefore his Swperioxr will ſtill bave right 

to the Rents of the Lands, by his Life- 

rent Eſcheat, and to Wards, and None- 

.entries by his Death; but if the S»pe- 

X* FTaOMP 


of Rights, &c. ro; 

riowy enter the Sub-vaſſal only upon a Tit. VIT. 
Charge, (this being no voluntar aft of his) LW 
that does not cut him off from thoſe Ca- 
ſualities. 

Sometimes likewiſe the Seler reſigns 
the Lands in favours of the Superiour, if 
the Lands be fold to the Swperiour himſelf, 
which is called Reſignatio ad Remanen- refgnatio 
tiam; becauſe the Lands are reſigned to ad rema- 
remain with the Szperiour - and in that nentiam. 
caſe, the Property is faid to be Conſoli- 
dated with the Swuperzority ; that is to ſay, 
the Swperiour returns to have all the Right 


both of Property and Superiorityz nor 
needs le be snfeft of new, decoals (as we 
formerly obſerved) the Superior ſiands 
ſill 5:feft as well as the Yafſal; but the 
Inſtrument of Reſignation muſt be re-+ x.C. ,, 
gittrated in this Caſe, as Seaſins are in Par. 2. 
other Caſes, to put Men in mala fide to Sell. 1. 
buy *. ARt 3. 
The other Reſignation is called Refigna- Refignatio 
t40 in favorem;, which is, when the Seller in favo- 
having ſold his Fes to a third Party, re- <1 
ſigns the Few in the Superiour*s bands, for 
new Infeſtment to be given by the Supe- 
7:0ur to that third Party. ; 
The Warrand of both theſe Refigna- procura- 
£105 is a Procuratory granted by the Seller tory of Re- 
. k0 2 blank Perſon, (and this Warrand is fignation. 
ordinarly 
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Bogk II, ordinarly inſerted in the Diſpoſition) ime 


LY Y powering him to reſign the. Feu in the 
: Cris hands; and this 1s. called a 


Inſtr. of 
Reſig. 


Procuratory of Reſignation, and the Sym- 
bols of the Reſignation axe a Staff and 
Bafton : and accardingly the Procurator 
compears before the Syperiour, and upan 
his Knee, holding a Staff or Pen at the 
one end, which the Swperzour, or any 
having Power from him, holds by the 
other 3 whereby he reſigns the Fen, either 
ad remanentiam, or in favorem, as {aid 
is; whereupon an Inſtrument is taken by 
the Perſon in whoſe favours the Reſigng- 
tion is made, which is called the Jnſtra- 
ment of Reſignation ;, and thereafter the 
Perſon in whole favours the Reſignation 
is made, (if he be not the FSuperiour) is 
mſeft, and his Seaſin muſt be regiſtrated_ 
within 60 days, as ſaid is. 

The Reſignation does not perfectly 


_ denude the Seller, until Tnfeftment be ta- 
| ken upon. it ;. and therefore the firſt [n- 


feſtment upon a ſecond Reſignation will 
be preferred to him, who has but the 
Second Infeftment upon the firſt Reſigna- 
f5on ; but yet the Lands will be in None- 
entry in the Superiour's hand, after the 
Reſignation is made, until the Perſon in 
whoſe favours it was made be infeſe, for 

OtNET= 
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ptherways the Superiour would want a Tit, VI 
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Yaſſal, fince he could not call himYaſ- wv 


fal, from whom he had accepted of a 
Reſignation 3 nor is the Perſon in whole 
favours the Reſignation is - made, his 
Vaſſal, ſince he is not yet znfeft - but 
yet the Buyer has a perſonal Atiion a- 
gainſt the Sagerzour, to force him to 
denude himſelt in his favours, ſince he 
has accepted the Reſignation, and he 
will Woe have an fon of Dam- 
nage and Intereſt againſt the Superiour 
it 4 accept a ſecond Cn wi 
by a prier Iufeftment may be taken to 
his prejudice \ and until [nfefement be 
taken, the Superjour gets all his Caſea- 
lities, as Ward, Marriage, Lafe-rent, 
Eſcheat, &c. not by him in whoſe 
favours Refignation is made; but by 
him who reſigns, fince he remains till 
Vaſſal till the other be infeſt quoad the 
Superionr's Caſudlities. | 


108 Df redeemable Rights. 
Book 11. A ko 
wk. tha T I T. VIII. 


Of redeemable Rights. 


| A Nother conſiderable Divifion of He- 
ritable Rights with us, is that ſome 
are Redeemable, and ſome Irredeemable. 
-——— SOLE — are theſe which re- 
”_" turn to the Diſponer, upon payment o 
Rights. be Sum for obich fo F540 = 4 
granted; and are fo called, becauſe they 
may be redeemed by the Dsſponer ;, and 
they are either Wadſets, Infeftments of 
Annual Rent, ox Infeftments for Relief. 
wadſct, © A Wadſet, # a Right whereby Lands 
are impignorated or pledged for ſecu- 
rity of a ſpecial Sum, which paſſes by 
Infeftment (like other real Rights) in the 
terms of Alienation or Diſpoſition ;, and 
the Dsſponer does ſecure himſelf by get- 
Reverſion. ting a Reverſion from the Buyer, wherein 
he grants and declares the Lands redeem- 
able from him, upon payment of the Sum 
then delivered, and of the Annual Rent 
thereof, which is Pactum de retroven- 
dendo ; and expreſſes the place and time 
when and where it is to be delivered, and 
in whoſe hands it is to be conſigned; in 
caſe the receiver of the Wadaſet refuſe to 
accept 
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either granted by a Paper a-part, or 
may be contained in the Body of the 
Right, and are then ſaid to be incorporated 
52 gremo jurl. 

Theſc Reverſions being againſt the Na- 
ture of Property, and depending upon the 
meer Agreement of Parties, are to be 
molt ſtrictly obſerved, and are ftrifisſſims 


Juris; ſo that they are not extended to 


Heirs or Voluntary Aſſignees, except they 
be expreſPd. But yet they may be ap- 
pryſed, which is allowed for the good of 
Commerce, though a Corapriſfer be in 
effect an Judicial Aſſignee, Reverſions 
mult be fulfilled in the very terms z and 
it is not enough that they be fulfilled in 
equipollent terms. But after an order of 
Reaemption is uſed 3 that is, after the 
Granter of the Wadſet has duely premo- 
iſhed the Wadſetter, and conligned the 
Sums due by the Wadſetter, it may be 
aligned ; and though the Reverlion bears 
that Premonition be made at the Pariſh 
Church, it will be ſuſtained if it be made 
perſonally to the Wadſerer, for that is a 
{arer certioration. 

Reverſions albeit of their own Na- 
ture they are Perſonal, binding only the 
Granter and his Heirs, yet they are real 
Rights 


109 
accept his Money. 'Reverſions may be Tit.V1Il- 


ep. 
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Bbok I. Rights by our Statutes, and affect ſingulat 

| ry wc Sony _ 
All Reverſions, (except they be incor- 
ted as faid is) and all Bands to make 
Reverſions, or Eikes to Reverſions, muſt 
be regiſtrated within 6o days in the fame 
Regitter with Seaſins, for clic a ſingular 
Surceſſour is not obliged to regard 
6, them*®; ſo that if any buy the Land 
srredeemably, and compleat his Right be- 
fore Regiſtration of it, though after 7u- 
feftment upon the Wadſet he will be 
preferred 3 but they are fiill valid againſt 
the Diſponer and his Heirs without regs- 

ſtration. | 

When the Granter of the Wadſer is to 
uſe an Order of Redemption, he muſt pre- 
moniſh the Wadſetter to compear, (and 
take Inſtruments thereupon, called an 1x 
ſtrument of Premomition ) to receive Pay- 
ment of the Sums due to him z and at 
the time and place appointed by the Re- 
verſion, offer being made of the Money 5 
if the Wadſetter refuſes voluntarly to re- 
nounce, and to accept his Money, it is 
configned in the hands of the Perſon de- 
ſigned in the Reverſion 3 or if no Perſon 
be deſigned, -it may be conſigned in any 
reſponſal Man's band : but there muſt be 


a Paper taken under the Confignatar £ 
hand, 


hand, acknowledging that it was con- Tic. yIIf- 
tigned in his hand ; for though an Inſtri= Tw 


- 


rumens under a Notar”s hand proves 
chat all this order of Redemption was 
uſcd, yet it will not prove the Recepe 
of a Sum againſt the Conſignater. 

If the Wadſetter receive his Money, 
and renounce voluntarly, this is called a 


voluntar Redemption : But, becauſe though 


Renounciations be ſufficient to extinguiſh a Redemp- 
Wadſet, (if no liifeftment followed ) © 


whether the Wadſet was to be holden of 
the Granter ot Superiour, or to extinguiſh 
it, quoad the. Granter- and his Heirs, 
though Infeftment followed x yet if the 
Wadſet was given to be holden of the 
Diſponer, the Wadſetter muſt 1clign ad 
remanentiam, in the Diſponer?s hands as 
his Superiorr 3 and thereafter the Di{pe- 
ner needs not to be infeft of new, as no 
Saperiour needs: but if the Wadſer be 
given to be holden of the Saperronr, 


then the Diſporer uſcs to take a Leiter of Letters of 
Regreſi, whereby the Swperiour obliges Regrebs: 


bim to receive back bis Vaſſal, when he 
ſhall redeem his own Lands, for other- 
ways after the Wadſetter is ſeaſed, the 
Superiour is not obliged to receive him 
back. Bur the Laiids being redeemed, 
the Swperiour may be charged to infeff 
him, 
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WUYV the Right in his Perſon. 

| If the Wadſetter refuſes to renounce 
after the Order is uſed, the Lords will 
force him to renounce, and declare the 
Lands redeemed, by a Proceſs called 4 De- 
clarator of Redemption ; after obtaining 
of Re- Of which Decree the Lands are redeemed, 
demprion. and belong to the redeemer, and the Wad- 
ſetter will upon a ſimple Charge of Horn- 
Ing force the Conſygnatar to deliver him 

up the Money. 

The Uler of the Order of Redemption, 
may paſs from it at any time before De- 
clarator , and therefore the Sums for 
which the Wadſet was granted, are till 
Heritable before Declarator ; but after 
that they are moveable, and fall to Exe- 
cutors, except the Declarator be obtained 
after the Wadſetter's Death, in which 
caſe they remain Heritable : And though 
the Wadſetter require his Money, he may 
paſs from his Requiſition, either direly 
by a clear Declaration: that he paſſes from 
it, or indirectly by intromitting with the 
Duties of the Wadſet-Lands, or by taking 
Annual Rent for terms ſubſequent to the 


wadſers Tq#iſition. : 
Properss Wadſets are either Proper, or ' Im- 


Improper. proper. 


-Proper 
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of the Land for the ſatisfattion of his 
Annual Rent , and pays himſelf all Pub= 
lick Burdens. 

Improper Wadſets are theſe, wherein the 
Granter of the Wuadſet pays the Publick 
Burdens,and the Receiver is at no hazard, 
but has his Annual Rent ſecure, And if 
a Wadſet be taken, fo that the Waaſerter 
is to have more than his Annal Rent 3 
and yet the Granter is to pay the Publick. 
Burdens, and free him of all hazards: 

This is accounted Vſury by Orr Law ; Uluiy, 
the Puniſhment whereot is Confiſcation of 
Hoveables, loſing of the principal Sum, 

and annulling the Vſurary, Contratt, or 
Pattion X : And by a late Statute, 1f the * K. J.s, 
Debtor even in a proper Wadſet offers Par. 14. 
Security for the Money, and craves Poſ- - ag 
ſeſſion, the Wadſetter muſt either quit his po _ 
Poſſeſſion, or reſtritt himſelf to his Annual 
Rent +; or if it be an Improper Wadſer, TK C. 2 
the Wadſetter-muli impute the Superplus, 5" 7* 
more than pays his Annual Rent in ſortem. oy 
And if a Man i#mpignorat his Lands, or 
Bands, with expreis condition, that sf 
the Money be not payed at a preciſe day, 
they ſhall not be thereafter redeemable * 
The Law reprobates this unjuſt Advan= 

I 


fages 


Proper Wadſets are theſe, wherein the Tit.VIIE 
Wadſetter takes his hazard of the Rentz ©\fw 
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Book II. tage, called Pattum legis commiſſorie, in 

WV pignoribus ;, and will allow the Money to 

Paum le- be offered at the Bar ; or they will allow 

gis com- A ſhort time before extracting of the De- 
milloriz. ect for Payment of it. 

Taking of Annual Rent having, been 

diſcharged by the Canon Law, Men did 

buy Annual Rents out of other Mens 

Infefrment Lands, which was the Origin of our pre- 

of Rent. (ere Infeftments of Annual Rent, and con- 

tinues ſtill frequent : by which if Men 

reſolve not to reſt on the Perſonal Security 

of the Borrower, they take him allo obli- 

ged to infeft them in a yearly Annual 

Rent, payable out of his Lands correſpon- 

dent to the Sm lent ;, but if they exceed 

the ordinar Annual Rent allowed by Law, 

it will snfer Vſury; and ſo they have a 

_ double Security, one Perſonal againſt the 

Borrower for Payment, and another real 

againſt the Ground, it being debitum 

Fundi, for which they may poynd any 

part of the Ground ; as alſo they have 

good Action againſt the Intromitters,with 

the Duties of the Lands out of which 

their Anmal Rents are payable 3 though 

they cannot poynd or exat from the Te- 

* K, ]. 3. 7475 any more than they owe to their 

Par. 3, JMafter *; if the Tenants compear and 

AR 35. inliruct what they were owing the time 

they 
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they got the Citation by producing the 
Maſter's Diſcharges. 

Theſe Annual Rents require a ſpecial 
Seaſin,like I adſets and other real Rights: 
the Symbols whereof, if the Annual Rent 


I15 
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be payable iMoney, is a Penny of Moxey ; ' 


but if it be payable in YV:&wual, it is a par- 
cel of Vittual. 

This is ſingular in Infeftments of An- 
anal Rent, that appryſings thereupon will 
be preferred to all prior appryſings, quoad 
the by-gones of the Annual Rent, it the 


Infeftment of Annual Rent was prior to 


thoſe appryſings,to which the appryſing will 
be drawn back, and preterred to any inter- 
wening Right : which Privilege is contained 
in the late At of Parliament, concerning, 
Debitor and Creditor *. 


ES, CG 3 


Theſe Infeftments of Annual Rent, be- Par. r. 


ing properly granted for Security of Sums, 
are extinguiſhed not only by Reſignations, 
but by Renunciations ;, and even by Intro- 
miſſion, with as much 3s might pay the 
principal Sum, which Intromiſſion is pro- 
bable by Witneſſes, whether the Rent be 
Vittual or Money : and therefore ſingular 
Succeſſors buying Infeftments of Annual 
Rent, are not ſecure by any Regiſter, 
but mult reſt on the Warrandice of the 
Seller, ; 


I 2 Infett- 


AR 62. 
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Infeftments of Relief are theſe, which 
EASY are granted by a Debitor to his Creditor, 
Infefrment for ſecurity of Sums owing to him, upon 
of Relief. which the Creditor cannot enter to Poſſeſ- 
ſion till he be diſtreſſed ;, and when the 


Sum is payed, the Right 


omes abſo- 


lately null,as being but a temporary Right, 
and ſo the Debitor who granted the R:ght 
needs not be of new infefr, but his former 


Right YeVIVEsS. 


Of Servitudes. 


He Nature and Conſtitution of Pro- 

perty and real Rights, being explain- 
ed in the foregoing Titles, we ſhall now treat 
briefly of Servitudes, which are Burdens 


affefting Property and Rights. 


Servitudes are either Real, or Per- 


| Real Servitudes, are whereby one Man's 
Property or Ground is affefted with ſome 
Burden for the uſe and behboof gof another 
Man's Ground direfly and indirectly for 
the Proprietar's uſe,as having Right to that 
Ground, which are divided in Rural Ser- 
vitudes, and Urban or City Servitudes. 


Rural 
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Rural Servitudes axe Iter, which is 4 Tit. IX. 


Power of going through our Neighbour's 
Lands; Actus, # 4 Power of driving * 


Carts or Wains; Via, « the Privilege agys yia. 


of having High-ways in owr Neighbour's 
Ground ; and Aque duftus, which 1s a 
Power and Privilege to draw W ater alongſt 
their Ground for watering of our own: and 
thus Fia includes Trer and Attwus as 
the lefſer Servitudes; fo he that has a 
Via, has alſo Power to drive Carts and 
Wains, and to walk himlelf through the 
Ground burdened with the Servitude, 
and of drawing Stones and Timber 
through the Ground of the ſervient Te- 


nementk, 


The City Servitudes, called Servitutes Chy fo 


Urbane, are chiefly hve. 


The firſt is, Oneris ferendi, which is 4 Oneris fe- 
Privilege, whereby one who bas a Houſe rendi, 


in the City, can force the Proprietar who 
bas a Houſe below his, to bear the burden 
of his Houſe ;, and he may force the Owner 
of the ſervient Tenement to repair it, and 
make it fit for ſupporting the dominant 
Tenement, contrary to the common nature 
of Servitudes, 


Secundo, Tigni immittendi, which is Tign! im- 


the privilege of forcing our Nezgbbour to 
receive into bis Houſe the Feſts of ours. 
I 3 Tertio, 
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Tertio, Stillicidit vel Flumins, which 


.\( Is, whereby our Neighbour 1s obliged to 
Srillicidii. receive the drops which fall from our Houſe, 


Non offic. 
Lumint- 
us. 


Altius non 
tollend1, 


ander which is likewiſe comprehended 
the Privilege of carrying away our Water 
by Cinks and Channels, 

Drarto, Non officiends Luminibus,where- 
by he can do nothing that can prejudg our 
L'ghts. 

Ouinto, Altizs non tollendi, whereby 
our Neighbour cannot raiſe his Houſe 
higher, to prejudg the Ligbts of the do- 
minant Tenement ;, which he may other- 
wile freely do if he be not refirained by 
rhis Scrvitude. 

By Our Law, Servitudes may be con- 
Nituted without any Seaſin, becauſe they 
are zncorporeal Rights ; but though a Ser- 
vt udeijereerly,,eliabliſhed by Writ, be 
lutiactent againlt the Granter, yet they are 
not valid againſt ſingular Succeſſors 3 ex- 
cept that Right be clothed with Poſſeſ- 
fron, which compleats the Servitude and 
makes it a real Right - and they way be 
likewiſe eſtabliſhed by Preſcreption with- 
out any Writ, from him who has the 
ſervient Tenement ;, though he who is to 
acquue the Servitude by Is 
have a real Right in his Perſon of the 
Lands to which he preſcrives the Servie 
tude, * je ; ' The 
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The ordinary Servitudes ſuperadded by Tir. IX. 
us to theſe of the Civil Law, are the Ser- Wow 
vitudes of caſting, Fail and Divot, common 
Paſturage and Maltures, 

Common Paſturage, is a Right of pa- Common 
ſturiag the Goods and Cattel of the do- Paſturage. 
minant Tenement, upon the Ground of the 
ſervient, which is conſtituted frequently 
by a Charter, containing the Clauſe of 
common Paſturage , and ſometimes by a 
perſonal Obligement clothed with Poſſeſ- 

(ion ;, but albeit it be sndefintte, yet it 

can reach no further than to the proportzon 

of Goods effeiring to the Rent of the do- 

minant Tenement, and which they may 

keep and fodder in Winter z which is 

done by Sowming and Rowming, that is Sowming 
to fay, the determining the proportion of & Rowm- 
Goods belonging to each dominant Tene. Ng. 
ment, by aſſigning them particular Rowms 

according to their reſpetive Rents. 

Common Paſixrage in our Law does Common 
ordinarly comprehend all the leſſer Ser- Paſturage. 
vitudes ;, ſuch as the caſting of Fail and 
Divots preſumptively only ; for the one 
may be poſlels*d without the other : nor 
will common Paſturage infer a Servitude 

of caſting off Fa:zl and Divots, if he who 
poſſeſſed the common Paſturage was inter- 
rupted as to the caſting off Fail and Divor. 
| I 4 Thirlage, 
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Thirlage, is that Servitude whereby the 


TAYSV Lands of one Heritor are to pay ſome 


Thirlage. 
Mills. 


Mulcurs. 


Inſucken 
and Out- 
ſucken 
Nulcyres, 


Duty to the Mill of another. 

Mills, axe inter Regalia, and require 
therefore a ſpecial Seaſm, the Symbols 
whereof are Clap and Happer 3 but if 
the A4ill be in a Barrony, tranſit cum 
unverſuate. 

Mills, are ordinarly diſponed with 
Multurs and Sequels ;, the Aulturs are a 
quantity of Corn, payable to the Heritor 
of the Mill for Grinding. The Knave- 
ſhip, Lok and Bannock,, are a (mall quan- 
tity payable to the Servants for their 
pains. 

Theſe quantities that are payed by 
thole that are thirled, are called Inſucken 
Multurs ; and thoſe quantities that are 
payed by ſuch as come voluntarly, are 
called Ontſucken Multurs, 

Thirlages, are conſtituted by. I/rit, or 
by Preſcription. 

The ways of conſtituting Thirlage by 
Writ are theſe : 

Firſt, When a Maſier thirles his own 
Tenants to his own Mill; in which caſe 
prdinarly he diminiſhes the Rent of his 
Land, in Contemplation of what they are 
to pay to the ill for grinding their 
Corns, which he does by an Act of his 
gwn Court, Secundo, 
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Secundo, When a Heritor ſells his Tit. IX. 


Lands to be holden of himſelf, and thzrles 
his FYaſſal to his Mill; in which caſe he 
ſells ſo mach the cheaper,and ſo the Aul- 
tars are juſt. 

Tertio, When the Heritor of a 24:1 
diſpones his Mill, with the MMulturs of his 
own Lands, in which caſe the AAulturs 
are alſo juſt ; becauſe he gets ſo much the 
more for his Mill; and ſo this Servi- 
tude is not ſo odious as it is believed 
to be, 

Dnarto, If a Man diſpones the Mill 
of a Barrony, cam multuris or cum aſtri- 
ftis multuris, in either of theſe Caſes 
he thereby aſtricts his whole Barrony ; 
though not formerly aftrifted : but if he 
diſpone the Mill of the Barrony, cum 
multuris ſolitis & conſuetis; he is thereby 
underſtood to have thirled only what was 
formerly thirled. 

. If the Thirlage bears ommia grana cre- 

ſeentia, all the Corn growing upon the 
Land will be thirled, with dedufizor only 
of Seed and Horſe-corn, and the Ferme, 
except it be carried to another Mill ; for 
it is preſumed Fermes muſt be ſold. 

Duinto, When inveita & lata are 
thirled, all Corns which thole Fire and 
Water within the Aftri&jov, muſt pay 

Multur 


> 
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Book II. ultur though they come not tothe 
WV Mill; and tholing Fire and Water in 


Dry Mul- 
rurs. 


this Aſiriction,. is fo interpreted as to 
extend only to Corns that are fleeped 
and kitl d. | 

The way of conſtituting Thirlage by 
Preſcription, is immemorial or forty Tears 
Poſſeſſion, by virtue of ſome Title ;, ſuch 
as a Decreet, though in abſence; and 
even when the Maſter is not called : and 
any.Ac of a Barron Court, though made 
only by a Bailly, without a ſpecial War- 
rand from the Heritor, is a ſufficient 
Title for Preſcription - and though the 
coming to a fl paſt all Memory, does 
not aftrict the Comers for the tuture 3 it 
being a general Rule in all Servirudes,that, 
ea que ſunt mere facultatis non preſcri- 
buntur ; yet in Mills of the King*s Pro- 
perty, immemorial Poſſeſſion conliitutes a 
Thirlage : and if Men likewiſe pay dy 
Multurs, that is to ſay, ſuch a quantity, 
whether they come to grind or not, for 
Forty Years, they will be thereby aſiri- 
&ed z for it is not preſumable they would 
have payed dry Aultar for ſo long a time 
except they had been thirled, 

If the quantity to be payed be not de- 
termined in Writ, it is regulated by the 
uſe of Payment for Forty Years. 

| | Thoſe 


XUM 
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'Thoſe who are thirled, are alſo obliged Tit. IK. 
to maintain the Adil, All-damms, Wa- TW 


ter-gangs, and to bring home its Mill- 
ſtones. 

If ſuch as are thirled bring not their 
Corns, they are perſued by an Action cal- 
led abſtratted Multurs. 

There are two Rules to be obſerved in 
all Servituaes. 

Primo, Res ſua nemint ſeruit, no Man 
can have a Servitude on what 1s his 
own 3 and therefore it the Land on which 
we have a Servitude become ours, the 
Servitude is extinguiſhed. 

Secunde, When we have a Servitnde 
on any vuther Land, this Servitude affects 
every foot of that Land, unaquequa gleba 
ſervie , but this is to be taken cevilsrer,G&: 
20n judaice \ {o that it muſt be reafona- 
bly uſed : And thus, if we few out ſome 
Acres, with Privilege to the Fexer to 
calt Fail and Dsvot upon our Moor, for 
maintaining his Houſes 3 though in ſiri& 
Law, every part of the Moor is affeed 
with the Servitude; yet the Lords will 
allow any Man to Till and Sow his own 
Moor, leaving ſuch a proportion, as may 
maintain theſe Houſes. 


Perſonal Servitudes, are whereby one Perſonal 


Man's Property is affetted with ſome _ 
I n 
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den tending dire&ly to the Utility and Pro- 


YV fit of another Man : And by the Civil 


Life-rents 
and their 
Diviſion, 


Law are divided in «ſu frutt, Vſe and 
Habit ation, 

UVſme fruftmns, is called Life-rent in Our 
Law, which is a Right to uſe and diſpoſe 
= any thing during life, the ſubſtance 
thereof being preſerved. 

Uſe and Habitation were reſiricted to 
the naked uſe of the Life-renter ; whereby 
his Power of diſpoſing and making Profit 
of the thing life-rented, was relirained, 
and are not in uſe with us. 

Life-rents are either conſiituted by Pa- 
Eon, or by Law ;, Life-rents by Pattion, 
are either by Reſervation, as when a Fiar 
denudes himſelf of the Fie in favours 
of another, reſerving his own Lite-rent, 
or by a new Conſtitution ; as when the 
Fiar diſpones his Lands to another during 
all the days of his Life 3 the firſt needs no 
Infefement, but the ſecond does ; elle it 
is not valid again ſingular Succeſſors - 
but the Life-renter being infeft, tranſ- 
mits his Right to any by Aſſignation with- 
out Infeftment : for it being a Ser- 
vitude and Perſonal Right, it neither 
needs nor can admit of a Subaltern In- 


feftment. 
A 
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A Life-renter alſo by Reſervation,may Tit. IX. 
enter the Heirs of Vaſſals (though he can- TY 


not receive ſingular Succeſſours ) it he was 
himſelf infett ; but another Lzife-renter 
cannot ; and even a Life-renter by reſer- 
,vation cannot enter thoſe YVaſſals, it he 
was not once infeft, becauſe he cannot 
tranſmit a Right which he has not. 
When moe Perſons are jointly infeft, 


I25 


they are called conjunit Fiars ; but though Comun 


a Wife be a conjuntt Fiar, yet her Fie 
laſts but during her life ; and during her 
life ſhe may enter YVaſſals, and has Right 
alſo to all the Caſualities, as other 
Fiars, 


Life-rents by Law, axe the Terce and Life-rents 
by Law. 


the Courteſy. 
The Terce is a Life-rent of the Third 
of all the Tenements, wherein the Husband 
died infeft, provided by Law to a Wife , 
which is explained before,Tit. Marriage : 
which Terce is conſtituted by an Inqueli, 
who upon a Brief out of the Chancellary, 
directed to the Sheriff, or other Fuag 
ordinary, do ſerve her to a Terce : upon 
which Service, the Judg to whom the 
Brief was directed without retouring 
it, divides the Land betwixt the Heir 
and Relift, and expreſſes the Marches in 
an JInſtrujzent ; and this is called to = 
er 


IArs, 
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Brieves. 
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Courreſte. 
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ber to her Terce \ the Marches being ken- 
ned by the Inſtrument 5 and though the 
Service gives her Right to che third of 
the Meals and Dutzes, yet the cannot re- 
move Tenants thereby, till ſhe be kernned 
to her Terce, or the ſame otherwiſe di-\ 
vided ; becauſe before diviſion, ſhe bruik- 
eth the Terce pro indiviſo, with the Pxo- 
prietar. 

This Brieve contains two Points ; Firſt, 
that the Bearer was Lawful Wife to the 
defund ; And Secundo, that he died s»feft 
in ſuch Tenements : but if the Relift was 
holden and reputed lawful Wife in her 
Hwband's life, no exception in the con- 
trary will ſtop the Service *. 

There is no Terce in Burgage Lands, 
Feu Duties, or other Caſualities of the 
Superiority, nor in Reverſions, Tacks nor 
Patronages. 

The Conrteſie is a Life-rent granted by 
Law to him who married an Heretrax, 
of all ber Heritage, and of that only: 
needs neither Seaſin, nor other ſolemnity 
to its Conſtitution ;, but is ipſo jure, con- 
tinued to him; if there were Children 
procreated of the Marriage, who were 
heard to cry, though the Jfarriage di[- 
ſolve within Tear and Day. 


All 
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rented, and to leave it in as good cond;- 
tion as they found it, which is called 


127 
All theſe LZife-renters are obliged to Tit. FX. 
find Cantion to preſerve the thing lfe- Lv 


#.. 


cautio uſufruttuaria; and they are allo Cautio uſu 
bound to aliment the appearand Heir if fruQuaria, 


he have not Alindi, to Aliment him- 
ſelf *. 

The Legal terms of all Life-rents, are 
Whiteſunday and Martizmaſs : And there- 
fore if a Life-renter ſurvive Whiteſunday, 
or die upon the Whiteſunday in the Afﬀter- 
noon, her Executors have Right to the 
half of the Life-rent Duties for that Year, 
whether they be payable in Ys&ual or Mo- 
mes: Andif ſhe ſurvive Martinmaſs, or 
die upon Martinmaſs-Day in the Aﬀer- 
noon, her Executors have Right to the 
Life-rent Duties of that whole Year, and 
that whether it be Land-rent, or the Rent 
of a Mill, albeit the Conventional terms 
were after Martinmaſs : But if Life- 
renters labour the Lands themſelves, their 
Executors will have Right to the whole 
Rent thereof, at whatever time their death 


happen. 
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TIT. % 
Of Teynds. 


Teynds. TIS being a Burden affefting 
Lands, fall in to be conſidered in 
this place. 

Teynds are defined to be that ſpecial 
and liquid Proportion or Quota of our Goods 
and Rents lawfully acquired, that is due 
to GOD, for maintaining his Service. 

It ſeems Our Law has followed the 
Opinion of thoſe Divines, who think that 
ſome Proportion of our Goods is due by 
Devine Right ;, for we ſay, that Teynds 
are the Spirituality of the Churches Re- 
venue; but that the Proportion is not 
FZuris Divmi, for we alter the Proportion 
by ſpecial Laws and Cuſtoms though for 
diftinction's fake we call this Proportion 
the Tenth. x 

By the Canon Law they are divided 

*+ Perſonal Into * av Teynds, which ariſe out 
Teynds, of the perſonal Gain and Profits that a 

Man has by bis Trade or perſonal Indu- 
+ Predial ſtry : + Predial Teynas, which ariſe from 


Teynds. the Natural Produft of the Land that 
Men poſſeſs. And mix'd Teynds which 
ariſe 


XUN 
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perſonal Induſtry make out of their Lands. 

They are likewiſe divided into Par/ſo- 
nage Teynds, which are due to the Par- 
fon; and Vicarage Teynds, which are 
due to the Vicars : and regularly all Teywnds 
are due to the Incumbent, who ſerves the 
Cure ;, io that if the /ncanbent be a Pare 
for, he has a Right to the Parſonage 
Teynds ; and if he be a Yicar, he has 
Right to the YVicerage Teynds. 

The Teyuds of Corn are called Parſo- 
nage Teynds,or decime garbales; and the 
fifth Boll of the Free-rent is (till Teynd 
with us : And all Lands muſt pay Teynd, 
except they be ſuch as have been feued 
out of old by Charchmen before the La- 
teran Council, (by which they were pro- 
hibited to alienate the Teynds) and who 
had right both to Stock, and Teynd ;, and 
where the Teynds were never known to 
have been ſeparated from the Stock. 

Some Monks likewiſe got particular 
Exemptions from paying Teynas tor thele 
Lands which they themſelves did bring 
in and cul:wvate 3 and with us the Pri- 
vilege granted to Temple-Lands, which 
belonged of old to the Knights of Sr. John, 
a Religious Order, and to the Monks of 
the Ciſtertian Order, are continued to 

4 thole 
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areſe from the Profits that Men by their Tit. X. 


GW 


Parſonage 
and Vica- 


rage 
Teynds. 


DES eel oe enact ee mes 
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WAVY with that Exemption : Manſes, and 


* RR, Ja. 6, 
Par. I. 
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Gleibs, are likewiſe free from payment 
of Teynar. 

Vicarage Teynds, are called the ſmall 
Teynds wich us ; becauſe they are payable 
out of inconſiderable things, fuch as 
Lambs, Wool, Cheeſe, Eggs, &c. and 
they are ſaid to be local, becauſe they are 
payed according to the Cuſtom of the 
Place 3 ſo that in the ſame Pariſhes, ſome 
Hertors will be liable for Vicarage Teynds 
of different kinds : for though no Man 
can preſcrive a liberty from payment of 
Par ſonage Teynds fince the Lateran Coun- 
cil ; yet, as forty Years Poſſeſſion is a ſuffi- 
cient Right to a Miniſter tor Vicarage 
Teynds ; and as it does determine the 
Ducta, as well as the Species of Vica- 
rage Teynds ; lo by forty Tears freedom, 
the Herztor js ſecure in all time coming 
from payment of Vicarage Teynds. 

When Popery was fupprets'd, all the 
Lands belonging to Monks and others, 
were annexed to the Crown, in An.1587 *: 
but the Teynds belonging to them, were 
not annexed z theſe being acknowledged 
by our Law to be the Patrimony of the 
Church; and they ate therefore called, the 
Spirituality of the Benefices, = 

1 
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The Monafteries of old having gotten 
ſeveral Pariſh Churches mortitied to them, 
whereby they had Right to their Parſo- 
nage Teynas ;, (ach as got thole Mona- 
ftries/ eretted in their favours, became 
thereby to have Right to other ſens 
Teyads : And great Emulation as well as 
Prejudice ariling from Mens not having 
Right to lead their own Teynas z 
King Charles the Firſt, did therefore 
prevail with all the faids Tirulars of Ere- 
For, to ſubmit what ſhould be payed 
them, as the price of the faids Teynds 
and His Majeſty did determine, That the 
rate of all Teynds ſhould be the fifth part 
of the conſtant Rent, where the Stock and 
Teynd were accuſtomed to be {et jointly 3 
but where the Teynds were (et ſeparately 
from the Stock, the Heritor did in the 
Valuation get down a fifth part of what 
was proven and valued to be the rate of 
the Teynds ;, and which Deduction is cal- 
led the King's Eaſe ; becauſe it was gi- 
ven by him in his Decreet Arbitral, 
was alſo ordained, That the faids Teynds 


it, 


I3q 
Tit. X; 
WW 
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being valued, ſhould be bought at Nine and 19g. 
Years purchaſe *. C. 2; 
For effectuating this Determination, 
the Parliament 1633, appointed ſome 
of their own —_ to value the faids 
2 


Teynas + 


K. 
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<<, is raiſed before thefe Commiſtioners, m 
Valuation which the Titular his T acksman, 'and 
of Teynds. the Miniſter are to be cited, the Heritor 


Of Teynds. 


Teynds ,, and after a Proceſs for Valuation 


in the -mean time gets the leading of his 
own Teynds. 

The Probation is oft-times allow'd to 
both Parties in this Conrt; and where 
one Party is preferred, it is called, the 
Prerog ative of Probation ;, and is \much 
contended for, ov is'thus —_— 
either the T are Urawn 5pſa'corporn, 
by the Titus, or Ca and'then 
they have the ſole Probation allowed'thern, 
to. iprove 'what the Teynds were worth, 
(they proving that they 'led ſeven Tears 
of fifteen before 1628.) or elſe they'have 
Rental Bolls payed them 3 & eo cafu, they 
have the ſole Probation likeways, they 
proving twenty Years Poſſeſſion of uplift- 
ing Rental Bolls, condeſcending upon 
quantity and quality : Or Tertio, the Ht- 
ritors have Tacks of their own Teynas for 
payment of S:zlver Duty ; and then there 
15 joint Probation allowed both to Heri- 
ror and Titular. 

Eccleſiaſtick, Perſons, . ſuch as Biſhops, 
Parſons, &c. ſubmitted only what they 
were not in Poſſeſſion of ; 'and therefore 
there can be no Valnation led of any 
Teynas, 
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Teynds, Parſonage or Vicarage, which Tit. X. - 
they were attually in Poſſeſſion of : but by -yYV 
a Letter from His Majeſty thereafter, in 
Anno 1634, it is declared, That »f their 

' Teynds be ſer to Tackeman, they may be 
valued during the Tack; whereas the 
Teynas they were in the natural Poſſeſſion 
of cannot ;, thaugh Teynds bolden of Colle= 
giat Kirks may be valued, and ſo may be 
bought and ſold. 

The Burroughs are only decerxed to (ell 
the Superplus of the Teynds they had 
Right to, over and above what will be 
due for the entertainment of their 4i- 
nifters, Colleges, Schools and Hoſpitals. 

After the Teynds are valued, and the 
Titular decerned to (cll ; or if the Titalar 
be willing to fell without a Decreet, 
the Heritor is infefe, and ſeaſed by the 
Tiuslar, who in the Diſpoſition or Char- 
zer reſerves to himſelf reliet of the King's 
— and of all Impoſitzons laid or to 
be laid upan Teynds; and Warrands only 
from his own, and his Predeceſſor's Fats 
and Deeds; and on the other hand, the 
Heritor who has got 4 Decreet of Valua- 
tion only, and not of Yendition, is obli- 
ged to nfeft the Tirular, for Security of 
the valued Bolls, 
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By the foreſaid Decreet Arbitral, the 
ſeveral Pariſh Kirks were to be provi- 
ded; and therefore the Tsular might 
Allocat any one Heritor's Teynds for 
Proviſion of the Afinifter, which renders 
the Privilege of buying very ineffectual 
to the Heritors ; whereas it had been 
much better that the Stipend had been 
proportionably laid upon all the He- 
YILOYS. 

Teynds are not debita fundi, and fo 
ſingular Succeſſors are not liable in them ; 
bur yet the rzifter has fo far a tacit Hy- 
potheque, that he may exact his modified 
Sripend from any of the Heritors, as far 
as his Teynds will extend, reſerving relief 
to that diſtreſſed Heritor ; and if the He- 
Y:tor (el his Crop, the Jderchant who buys 
the ſame will be liable ; but Tenants will 
not be liable, if they. pay a joint duty to 
their Maſter both for Stock, and Teynd. 

When the Tack of Teynads expire, the 
Fitular needs not uſe a warning againli 
the Tacksman, as in Lands ; but he raiſes 
and executes an {nbibition againſt the 


tion upon F'acksman, Which interrupts tacit Reloca- 
2:07. for that and all the ſubſequent Years, 
after which the Fntroznettors are liable to a 
Spmilye. 


£ eynds. 


The 


Df Jnhibitions. 


-* The Parliament 1633, did after the Tir. XI. 
faid Submiſſions and Decreet Arbitral, rv 
grant to His Majeſty an Annuity out of Annuities 
all Teynds, except thoſe payed to Biſhops 9f Teynds. 


and other P:ows Uſes z viz. ten ſhilling out 
of every boll of teynd Wheat , out of the 
boll of the beli teynd Bear, eight ſhilling ;, 
out of Oats, Peaſe, and Rye, fix ſhilling, 
where the boll of theſe Grains did yield a 
boll of Meal; and where the Rent con- 
tits of Honey, fix merks out of every hun- 
dred : and this Annuity is debitum funds ; 
but not being arnex'd to the Crown,it may 
be, and is ordinarly bought by the Hers- 
tors from His Majeſty's Theaſaurer, or 
others having Right from the King. 


T1317. Jb 
Of Inhibitions. 


Roperty and Real Rights, with the 

. Burdens affefting the ſame, being ex- 
plained, it is tit now to treat of Legal 
Diligences, by which theſe Rights may be 
eviited, or the free uſe and diſpoſal 
thereof reſtrained; which Diligences are 
chiefly three, Inhibition, Compryſing, and 
Adjudication, 
K 4 Inhi- 
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wt, Fat 
Inhibition. 


Ground 
thereof, 


Extent 
thereof. 


Df Inhibitions. 
Inhibition, is a perſonal Probibution ” 
Letters under the Signet, diſcharging t 
Party inhibited to ſell, dilapidate, or put 
away any of bis Lands, in prejudice of the 
Debt de to the Rasſer of the Inhibition. 
The Ground and Warrand thereof is a 
Decreet, or a Regitirate Bond, (which 
in the Conſtruction. of Law is a Decreet) 
either decerning or obliging the Debitor r0 
pay or perform the Surms or Deeds therein 
ſpecified z or a depenarng Proceſs : Andi 
theſe Inbibitions be not raiſed upon Legal 
and Relevant Grounds, they may be re- 
duced. 

Inhibitions reach only Heritage, but 
not Moveables ;, though the tiile thereof 
runs equally againfi both ; and moveable 
Bands can only be reduced in ſo far as 
they may be the Foundation of real Di- 
ligences to affect Heritage, reſerving fiill 
perſonal Execution againſt the Granter ; 
and they extend only to poſterior volun- 
tary Rights granted afier Inhibition, but 
not to Appryſings, or Adjudications, 
though led potterior to the Inhibutjon, it 
the ground thereof was Anterior * net- 
ther do they extend to pefterror Diſpeſi- 
trons arnd Infeftments depending upon 
prier Obligememts, either general or par- 
ticular, for granting of theie Rights 3 nor 
co 


Df Jnhibitions. T37 
to Rennneiations of Temporal Rights, al- Tit. Xt. 
beit poſterior to the Inbibiion, thele being WS, 
neceſſar upors Payment. | 

By a late Act of Sederwnt *, If the « a0 of 
Creditor intimate by way of Inſtrument, to 5c4. 19. 
the Perſon having the Right of Reverſion, ©<v.1530. 
that the Wadfetter or Annnal-renter ſtands 
snhibit as his inſtance, and dors produce 
in preſence of the Parties and Notar, the 
Inhibition duty regiſtrated ; The Lords 
will not ſuſtain Renunciations, or Grants 
of Redemption, although upon true Pay- 
ment, unleſs there be a Declarator of Re- 
demption obtained, to which the Inbibiter 
muſt be cited, 

The way of executing Inhibitions is, Manner of 
that the ſame muſt be by a Meſſenger executing 
againſt the Perſon inhibited, perſonally or *hibt- 
at his Dwelling-place, and at the Mercat- INE 
Croſs of the Head Burgh of the Shire, 
Stewartry, or Regalities where the Per- 
ſon intibited dwells *: and after Crying * K. ).6. 
of three ſeveral O yes's, and publick read- Par. 15- 
ing of the Letters, the whole Leiges are =_ 264a 
diſcharged to purchaſe any Lands or.He- p,,. _— 
ritages, from the Perſon inhibited; and A& 13, 
the Meſſenger leaves or .afhxes a Copy of 
the Letters at the Mercat-Croſs, all which 
mult be written in a Paper, and ſubſcri- 
bed by the Meſſenger and by two Wit- 


neſſes; 
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© EL, C2. 


Par. 3. 
AR 26. 


FR. ]. 6. 
Par. 7. 
AQ 119. 


Appry- 
fag. : 


*K. Ja.6. 
Par. g. 
Aﬀt 37. 


Or Compyſings 


nefſes * ; which Writ is called the Execu- 
tion of Inhibition : and thereafter the Let- 
ters and Execution thereof muſt be regi- 
ſtrated within forty days after the Execu- 
tz0n thereof z either in the general Regi- 
fter at Edinburgh, or in the particular 
Regiſter of the Furiſdifion, where the 
Perſon inhibited dwells, or the major part 
of the Lands lye * : and if any of theſe 
Ats be omitted, the Inhibition is null ;, 
theſe being de ſolennitatibus inſtruments. 


TI 1 T. XIL 
Of Compryſings and Adjudications. 


He Fe being thus ſettled in the Vaſſal, 

it may be either takei: from him, 

and evicted for bis Debt or his Crimes ; 

the firſt"is by Appryſing and Aajudi- 

cation, and the lati by Confiſcation and 
Forefaulture. 

Appryſing proceeds by Letters charging 
the Debitor to compear before a Meſſes- 
ger, (who is by the Letters made Juadp, 
and Sheriff in that part, in Place of the 
Sheriff of the Shire, whoſe Office pro- 
perlv it is *) and to hear the Lands ſpe- 
cified in the Letters, appriſed by an In- 

queſt 


and Adjudications. 


queſt of fifteen ſworn Men, and declared Tit. XIl 
ro belong to the Creditor for Payment of TV 


biz Debt. But becauſe Our Law thought 
it not juſt that a Man's Lands ſhould be 
taken from him whilſt his Xdoveables 
could pay his Debt ; therefore, in the 
firfi place the Meſſenger who executes 
the Letters, mult declare that he ſearched 
for Moveables ; and becauſe he could not 
find as many as world pay the Debt, 
therefore he denounced the Lands to be 
appriſed on the Ground of the Lands, and 
at the Mercat-Croſs of the Shire, Stew- 
artry, or Regality where the Lands lye, 
and left Copres both on the Ground, and at 
the Croſs. 

At the day appointed by the Letters, 
the Meſſenger who is made Sheriff in 
that part, Fences a Court, and the Debi- 
tor being called, his Lands are offered to 
him for the Adoney; and if the Zfoney 
be not ready, the Inqueſt finds that the 
Debitor's Lands ſhould belong to the Cre- 
aitor for hs Payment, and this is called 


4 Decreet of Compryſing ; and the moſt Decreet of 
part of the Inqueſt affixes their Seals COmPry- 
thereto ;, upon which the Compryſer gets Ing. | 


a Charter paſs'd in Exchequer, and is in- 
feft by Preceprs out of the Chancellary, if 
the Lands hold of the King : and though 

of 


F 
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Book I. of uld, Land appryſed was proportioned 
AYV to the Money ;, yet thereafter whatever 
Land was ſought to be appryſed was ac- 
cordingly appryſed, though far exceeding 
the Sams in value ; becauſe ſeven Tears 
was given (which was thereafter proro- 
* K.C. 2. Latedto rew *) for Redeeming the Land 
Par. I. ty Payment of the true Sum * and this is 
5 = called a + Legal Reverſion, becauſe the 
+ Legal Law gives it to the Debitor 3, and if it 
Reyerſion. be not redeemed within that time, the 
Land belongs to himſelf for ever : but 
that legal runs not againſt Adinors, be- 
cauſe they want Fxdgment to know their 
bazard\ io that they may redeem at any 
time before they be twenty five Tears com- 
Pleat + but if the Compryſing expire du- 
ring their Adnority, the Compryſer will 
thereafter have Right to the whole Meals 
and Dutzes, albeit exceeding his Annual 
Rent : But that part of the AF is altered 
by a poſterior Statute, and the Appryſer is 
- reſtricted to his Annual Rent during the 
—_ - * Minority of the Debitor *, 
Sel. 3. If a Minor ſucceed to a Mizor whoſe 
AR to. Lands are appryſed, he has Right to re- 
deem, as if the Compryſing had been led 
againl{t himſelf : But it a Major ſucceed 
to a Minor after the Legal is expired, he 
hath only Tear " Day to redeem , = 
1 


aud Adjadications. 14x 

if the ſeven Years be uncxpired in the Tit. XII. 

Atinors time, the Major may redeem WWW 

within theſe Years thet arc not mm : 

And if the Rent of the Lands'be notcor- 

reſpondent to the Annual Rent of the 

Honey ;, whoever has Right to the Re- 

verſion, whether Major or Minor, maſt 

fatisfic'the whole Sums and Anmual Rents 

refting before he-can * redeem: Butthe * x, J. 6. 

Compryſer during the Legal, 't reſiriQed Par. 23, 

to ithe Anal Rent of the Surns due to AR 6 

him, and 'the ſuperplus of this Intromiſ- 

fron, will be imputed in Payment of his 

principal Sum ; and it he'be payed by In- 

tromiſſion, within the Tegal of his whole 

principal Sum, by-gone Annual Rents and 

Expences, with the 'Compoſition payed to 

the Swperiour, the Compriſmg expires 

5pſo fatto *, * K. Jas 6. 
Though the Superionr be not 1egularly _ -uy Y 

obliged 'to receive a ſingular Succeſſor, © 

yet teltby Collufon betwixt the Debitor 

and his Szperiour, the true Creditor ſhould 

be unpayed 3 therefore by a ſpecial A » x, Ja, g. 

of Parliament, the Superiour is'forced to Par. 5. 

receive a Compryſer upon Payment of a ful] At 37: 

Year's Duty of the Land *, and he gers no - J.6. 

Tnore 'from all, though many Compry- po Fig 

ſers charge him to receive them ; but 

if the Superionr pleaſes, he may retain 

the 
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Book II, the Land to himſelf, he paying the 
WYw Debt. 

The firſt Compriſing without Seaſin, 
carries Right to all Tacks, Reverſions, and 
other Rights which require no Infeftment; 
and all poſteriowr Comprifings need not 
Infeftment, becauſe they carcy only the 
Right of Reverſion; but yet ordinarly ſe-= 
cond Appriſers do infeft themſelves, be- 
cauſe the firſt may be nul, or become 
payed z or the tirſt. Compriſer may lye 
out from ſeeking Meals and Duties ;, or 
the ſecond Compriſers would remove Te- 
nants, which none can purſue without 
being 5xfeft 3 but the Superiour Compriſing 
needs no Infeftment. 

Aﬀter Denunciation of the Lands to 
be appriſed, the Debitor can do no vo- 
luntar Deed by diſponing or reſigning, 
(becauſe elſe he might fruſtrate the dsli- 
gence) except he was before Denuncia- 
ton ſpecially obliged to Diſpone or Re+- 


fign, 


Preference Tn a Competition amongſt Appriſers, 


amongſt - 
Appriſers. the firſt Infefement or Charge againli the 


Superionr is always preferred 3 and if the 
firlt Compriſer did diligence to be infeft, 
but was tiopt by Colluſion, as if the Su- 
periour to gratify the ſecond Compriſer, 
thould unjuſtly ſuſpend the ftirtt, m_ 
tne 


and Adjudications. 
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the ſecond Appriſer be firſt infeft, yet the Tit. XIF; 
firſt Hppriſer having done diligence, by /N/V 


charging the Saperiour, will be preferred 
to the ſecond Appriſer hirlt infefe. 

The Compriſts during the Tears of the 
Legal, is not obliged to enter to the Poſ- 
ſeſſon ; but if he once enter, he muſt be 
comptable for the Meals and Duties, 
though he leave off to poſſeſs ; but if the 
meaneſt part of the Sum be unpayed after 
the expiring of the Legal, the whole 
Land compriſed belongs to the Compriſer, 
without contideration of what he has 5#- 
trometted with; to prevent which, the 
Debztor, or a Second,or any poſterior Com- 
priſer, who has compriſed the Right of 
Reverſion, does before the Legal expire, 
require the Comprsſer to compear at any 
Day or Place to receive his Money, in ſo 
far as he is not payed by his Intromiſſion ; 
and having conſigned the ſame accordingly 
at that Day, he raiſes an Aon of Comper 
and Reckoning before the Lords of Seſſion ; 
and if it be found that he is: payed by 1n- 
rromiſſion, and the Money conſigned, the 
Lords decern the Compriſing to be payed 
and extini# : nor needs the Debitor get 
new Seaſin, for the former Right revives 
lince the Fie was ſill in his Perſon, upon 
condition that he would pay the Sum with- 
in the Legal, In 
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LAY proſer will get allowance 'of the Sherof 
Sherriff Fie ; which is the ewexry Penny of the Sam 


Fie, 


K. C. 2. 
Par. 1. 
Ac 62. 


Of Compeiſings 


that was compriſed for, aud of the 'exery 
payable tothe Swperionr, though the Ap- 
proſer truly payed neither ; but he will 
not get Payment of a Fattar 's Fie for ta- 
king vp the RKeot, except- he really 
payed it. 

Al Apprifimgs led moe the Firſt of 
Fannary 1652, within Tear and Day of 
the tilt effefinal Comprafng by Infeft- 
ment, or charge againſt the Szpersour, 
come in pars peſs, as if they were all 
contained in one Apprifing. But the po- 
fterior Appriſings within Year and Day, 
muſt pay ther Proportion of 'the Ex- 
pences of the Infefſtment, and Compoſition 
given to the Supercour by the firti 4p- 

ſer. | 
"Ra appearand Heirs did frequently 
acquire Rights to expired Appriſmgs a- 
gain For, per ther ny by hey 
braiked their Eſtates without paying their 
Debt, to the ruin of lawful Creditors - 
Therefore Our Law did very jufily or- 
dain all ſuch Appreſings to be redeernedifor 
the Sums truly payed out by the appear and 
Heir ;, which proceeds, albeit the Ap- 
pear and Heir acquire thefe Rights in his 
Prede- 


aid Adjudicatioiis. ve 
Predeceſſor*s life-time. But if the ex- Tit. XIE: 
pired Apprifing was acquired grats by the zo 
appearand Heir, the ſatne is only redeema- 

ble by the Credztors for the Sums con- 

tained in the Appriſing. . 

Becauſe the Parliament thought it ex- 

orbitant to take the greateſt Eſtates for the 
ſmalleſt Stims, arid to niake a Meſſenger 

Fuadg in Aﬀairs of fo great Importance 
therefore in Arno i672. this way of 
Compriſing was altered,and in place there- 

of the Creditor now gets Land adjudged Adjudic- 
to him by the Lords of the Seſſion, pro- £190. 
portionally to the Swrs due to him (with 

a fifth part more) belides the Compotition 

due to the Superiour, and Expences for 
obtaining Infeftment, becauſe the Cred;- 

tor is obliged to take Land for his 1foney ; 

which Adjadication coming in place of 
Compriſings, is pertected by Charter and 

Seaſm, as Conipriſings ; and the Superiouwr 

15 obliged to receive the Adjudger *, but * K.C. :. 
it is redeemable only within five Tears by Par. 2. 
Majors. _ is: 

It the Debitor compear not to concur 3 
for compleating the Aajudger's Right, by 
giving him a Progreſ}, and tranſumprs of 
tbe Evidents, and ratifying the Decreet of 
Adjudication ; then the whole Lands mult 
be adjudged, as they were formerly appri- 

k, ſed; 
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Book II. ſed, (nor in that caſe can the Adjudica- 


WV 


*k.C.2. 
Par. 2, 
Sefl. 3. 
Ad 19, 


t Adjudi- 


tion contain a fifth part more) it being 
unreaſonable to force a Man. to take pro- 
portional Land fox his Honey, and yet to 
be unſecured even for that Proportion 
and they are redeemable within ten Years, 
(theſe Adjudications being now come in 
the place of Appryſings) and have the 
ſame Privileges and Reſtrittions which 
Compriſings had by the Af of Parliament, 
made concerning Debitor and Creditor, in 
Anno 1661. But if the Creditor attain 
Poſſeſſion upon his Compriſing, or Adju- 
aication, he can uſe no farther execution 
againſt the Debitor, except the Lands be 
evicted *. 

There are other two kinds of Adjud;- 
cation F, allowed by Our Law; The firtt 


cations af- is, when the appearand Heir of the Debi- 
ter the ol.l 
Form. 


tor 8 charged to enter Heir ;, and renoun= 
ces to be Heir the Creditor having ob- 
tained a Decreet, cognitions cauſa, tor 
conſtituting the Debt, wherein the appea- 
rand Heir is only purſued for Pormality * 
But the Decreet can have no effef perſonally 
againſt him 3 in which caſe, the Heredztas 
Jacens will be adjudged tothe Creditor for 
Payment of the Debt due by the Defuntt 
which if it be /zqad, and inſtantly inſtru- 
Ged, the Purſuer in the ſame Procels 
prote - 
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proteſting for Adjudication, the fame will Tic. XII, 
be allowed to him, ſommarly without rv 
neceſſity of any other Decreet; cognirionts 
tauſa. | 

Theſe Adjudications are redeemable Legal Re- 
within ſeven Tears, at the inſtance of Yer- of 

Con-creditors one after another, who have © 
likewiſe obtained Decreets of Adjndica- 
tion > And a Minor renouncing to be 
Heir, may be reponed, and allowed to _ 
redeers wpon Payment *, But Majors re- * K.C. 2. 
nouncing have not that Privilege duettly, os = 

'it being only by Act of Parliament granted wy ye 
to A4:inors or to Con-tredutors, likewite 
Adjudgers. 

And if the Superiour be charged to in- 

feft the Adjndger, he will get a Year's 
Rent for Compoſitzon, as in Compri- , , 
ſings *, F K. C. 2: 

Adjudications carry right to all which = - 

would have fallen to the Heir, as all heri- a 18: 
table Rights; and the whole by-gone 
Rents arid Duties, tince the Defundt's 
death, may be adjudged, becauſe theſe 
belonged to the Hezr. | 

There is another kind of Aajudica- 

tion competent by Our Law 3 that is for 
performing any obligement which conſifis 
in fafto, and relates to particular D:ſpoſs- 

trons; and Obligements to infeft : and after 

L 2 Aild- 
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A 17. 


Confiſca- 


ron, 
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diligence uſed by Decreet, and regiftrated 
Horning againſt the Diſponer and his 
Heir, and for making the ſame effectual, 
the Lords will adjudg the Lands diſponed 
to belong to the Purſuer 41 a Remedium 
extraordinarium,; there being no other 
Remedy competent- 

This Aajudication extends no further 
than to the thing diſponed, and hath no 
Reverſion, | 

If the common Debitor become Bank- 
rupt, and that there are real Diligences 
afte&ing his Eſtate, then the Creditors 
may raiſe an Aion of Sale before the 
Lords, and get the Eſtate rouped *, and 
divided amongſt ther, effciring to their 
Diligences and Sums. 

In this Proceſs; the Lords firſt deter- 
mine what ſhall be the loweſt Price, and 
then they name one of their Number be- 
tore whom the Roxp is to be made ; and 
if none offer more, the Raiſer of the 
Action is preferred, and the Lands are 
diſponed by that Lord, and the diſpoſi- 
tion runs in his Name, 

Confifſcation will be handled in the T5- 
tle of Grimes. 
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TITLE & 
Of Obligations and Contratts in general. 


Aving thus cleared Real Rights, we 
will now proceed to treat of Ob- 
lig ations, and Perſonal Rights. 

An Obligation i defined to be that legal Obliga- 
Tye whereby we are bound to pay or perform 995 
any thing. : 

The chief diviſion of Obligations by the Diviſion 
Civil Law and- Ours, is, that ſome are 2fObliga- 

L 3 Natural, "Oe 
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Book III. Nataral.,becauſe they ariſe from the Prin- 
WAV ciples of right Reaſon, or Laws of Na- 
| ture. Some Ciwil, becauſe they ariſe 
from Poſitive Laws, or Municipal Cu- 
ſtoms. 
Another Another conſiderable divifion of Obli- 
Diviſionof gations is, that foe ariſe from Contratts, 
Oblig. ſome from Deeds reſembling Conratts, 
ſome from Malefices, and fome from 
Deeds which reſemble' Malefices ; Ex 
contratlu, aut quaſi contrattu , ex male- 
ficro, aut quaſs maleficio : for we become 
equally tied and obliged to Men, either 
by contratting expreſly with them, or by 
doing ſome Deed which induces an Obl:- 
gation without an expreſs Pattion; or 
by committing alefices againli them. 
Contralts, A Contrad u an Agreement entered in- 
70 by ſeveral Perſons, inducing an Oblig a- 
tion by its own” Nature , and the Oblig a- 
t10ns ariſmg from Contratts are divided 
and diſtinguiſhed according as they are 
perfected, either by the ſole conſent of the 
Contratters, or by the Intervention Or 
. Tradition of things 3 or laſtly, by Word or 
Writ : hence is that remarkable diviſion 
of Contrafts in the Civil Law, Qus re, 
verbis, literis, aut conſenſu perficiuntar. | 
Real Con- _ The Contrafts which depend upon | 
tx20s, things are theſe, which ariſe either from 
| | Borrowing, 


XUM 


Contracts fit general. 


Borrowing, (which comprehends sndebits Tit. I. - 
folutum) or from Loan, or from Depoſi- Tu 


tation, or from Impignoration , and are 
called mutuum, commodatum, depoſitum & 


pronmw. 


Borrowing, er Mutuum, is that Con- Mutuum, 


trat, whereby a Man getting any thing 
from another, is obliged to reſtore him not 
the ſame thing that was borrowed, but the 
equivalent ;, or as much of the ſame qua- 
luy in meaſure, number. and weight : as 
when one borrows a Thouſand Pounds, 
the Recesver obliges himſelf to reſtore 
not the fame, but another Thouſand 
Pounds , and therefore the Property of the 
thing borrowed, being, transferred from 
the Giver to the Receiver, the Receiver 
rans the hazard of all che loſs that the 
thing borrowed can fuftain after it is de- 
livered : This Contract is moſt ſirictly 
interpreted, fo that nothing is underſtood 
but what is clearly expreſs'd. 


Loan, or Commodatum, is that Con- Commo- 
traft whereby a Man gets the Loan of any datum, 


particular thing gratis, for ſome ſpecial 
uſe, and obliges him to reſtore the ſame 
thing in ſpecie, and not the equivalent ; 
as when a Man gets the Loan of a Horſe, 
or Coach : and becauſe in this caſe the 
Property remains with the Lender, there- 

L 4 fore 
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Book III. fore if the thing lent be loſt, or periſh by 
&YV Chance, thelols redounds to the Lender ; 
for the thing is ſtill his: but if the thing 
be lent meerly for the advantage of the | 
Borrower, he is liable to do moſt exact | 
diligencez and therefore, if the thing f 
periſh, or ſuftain any prejudice for want | 
of exact diligence, the Borrower maſt 
make up the tame ; but if the thing was 
lent for both the Borrower and the Len- 
der's Advantage, then from the fame 
princip!e of natural Equity, the Borrower 
15 only obliged to do tuch diligence, and 
to be ſo careful of the thing borrowed as 
he would have been of his own. 

In this Contratt, the Receiver is obli-' 
ged to reſtore the ſame Species in as good 
condition as he gotit 3 and the Lender is 
obliged to pay the Recesver any confidera- 
ble Expences, that he neceſlasly beſtowed 
upon the thing borrowed, the Law not al- | 
lowing #nconſiderable Expences ; becauſe / 
the Borrower has the ute of the thing 
which ſhould compence theſe. 

Frecari- Precarium is, when any thing 1s lent to | 

um. be called back, at the Lender's pleaſures, | 
wherein it differs from commodatum z 
which inports always a determinate tame 
{or making uſe of the thing lent. 


"..._ 


XUM 


Contracts in general. I53 
Depoſu ation is that Contrat# which is The. T. 
entered into- by one Man*s delivering any T4 
thing into the Cuſtody of another to bekept —_— 
gratis for bis uſe ; and therefore becauſe 
| in this Contratt the Property remains with 
1 him, who did depoſitate the thing, if it 
be loſt, it is loſt to him: and ſince Depoſi- 
rations are made for the behoof of him who 
does depoſitate, therefore the Depoſitar 
(for ſo we call him, in whoſe hand the 
thing is depoſitated) is only liable if the 
thing depoſitate was loſt by the Depoſi- 
tar s dole, or groſs fault ; nam depoſita- 
1115 tantum preſt at dolum, & latam cul- 
pam + But Inn-keepers, Stablers, and Nautz 
Maſters of Ships, are liable to moſt exact caupones 
diligence 3 in preſerving the goods of Tr a- Stab, 8c, 
pellers and Paſſengers, which they bring 
into their Houſes and Ships, and to re- 
pair and make up all the loſs they may 
| {uſtain while they are in the 11s or Ships, 
| whether the prejudice come by the Ser- 
vants or Mariners,or by Strangers,which 
ſpecial kind of Depoſitation, is introduced 
by Equity, contrary to the Common Rules 
| of Depofitation, and which we have im- 
mediately from the Civil Law, and edi- 
tium pretors, intituled, Naute caupones 
ſRtabularis, &c. | | 
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Book III. , As in this Contra, the Depoſitar is 


Pledg. 


liable to reſtore the ſame thing that is 
depoſitate, and not the __ z lo he 
who depoſitates is obliged to pay the De- 
poſitar what he beſtowed upon it, whilſt 
it did lye belide him ; for generally a Gra- 
tuitous Office, ought to prejudge no Man. 
But he cannot crave Compenſation upon 
any Debt due to him by the Perſon who 
depoſitates, which is ſingular in this Con- 
rtraft, for he muſt firtt anſwer his truti. 
Pleadg, is the Contratt wheteby one 
Man goes to another any thing, for the 
Recerver”s Security of what he owes him, 
t0 be re-delivered upon Payment ; and 
therefore, becauſe the thing it felt in ſpe- 
cie, is to be re-delivered, if it periſh du- 
ring-the Impignoration, without the groſs 
fault or fraud of him who receives the 
Pleas, it pcriſhes to the Impignorator ; 
and becauſe Impignorations are made for 
the advantage of the Giver and Receiver, 
(the one being concerned to get Money, ar 
ſome ſuch thing upon the Pledg, and the 
other to get a Pledg for ſecurity of his 
Money) therefore he who receives the 
Pledg, is liable to do ſuch Diligence for 
preſerving thereof, as prudent Men uſe to 
do in their own Afairs ; but he is not 
liable for culpa leviſſima, the Contract 
being 


J 


Contracts in general, 


being for the behoof of both Parties; Tit. I. 


and he will have Repet#tion from him, CW 


for what he profitably beſtowed upon 
it during the Inpignor ation. 


. Sometimes what is #mpignorated is not Hypo- 
delivered, and then the Pledg is called an *Þ<que: 


Hypotheque, and the Law ſometimes 
makes tuch tacit Hypotheques without 
expreſs Paition, as where it makes the 
Corn growing upon Land, or the Goods 
brought into the Houſe, to be liable to 
the Heritor tor Payment of his Rent. 

If one Man pays to another more than 
is due to him, or what is not due at all, 
the Law allows to him Reper:tzon of what 
was unjuſtly payed ; and this is called 
condiftio indebits, becaule by paying 
to you, Ioblige you really and #n effect to 
repay what ſhall be found not to be due, 
or to have been payed more than was really 
due : bat fince this Obligation ariſes from 
the Paycr's ignorance, therefore if he knew 
that what he payed was due, he will not 
get Repetition , but what he payed will 
be look'd upon as a Donation, but it muſt 
be ignorantia fatti, tor ignorantia jurts 
availeth no Man : And lince this repay- 
ment is only allowed by the Principles of 
Natural Equity; therefore it what was 
payed was due in Equity, though it was 
not 
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Obligations by 
not due by poſitive Law, the Payer will 


WV not get Repetition. 


ſligaron 


y Writ. 


Promiſes. 


ſmal. 


T } T. II, 
Of Qblig ations by Word or Writ. 


Og Obligations require Writ to make 
J them binding, whereas others require 
Writ only by way of Probation ;, that is 
to ſay, cannet be proven without Writ, 
though they be valid, and binding with- 
out it. 

All Obligations for tranſmitting the real 
Right of Lands, or others to be perfected 
by Writ, do ſo far require Wri of their 
own Nature, that though the Bargain 
be ſolemnly and clearly ended by Yerbal 
Tranſation, yet there is ſtill place to 
refile, or locus panitentis, till the Writ 
be ſigned. 

Though Yerbal Promiſes do by Our 
Law bind the. Promiſer, yet becauſe the 
Poſition and Import of words may be eafily 
miſtaken by the Hearers; therefore Yer- 
bal Obligations or Promiſes can only be 
proven by Oath of Party, and not by 
Witneſſes, though the Sum be never o 


Becauſe 


S648" - Gd, 


{Uow 62 Wnt. 


Becauſe Mens Subſcriptions may be ea- Tir. 1I. 


fly counterfeited ;, therefore by an expreſs 
Statute with Vs, no Writ of Importance 
(which we interpret to be when it is 
granted for more than 100 {:b.) is valid 5 
except it be ligned 32 preſence of two ſub- 
ſerwving Witneſſes, it the Party can write 3 
or by two Notaries and four Witneſſes if 


the Party cannot write * z except the * K: }. 6: 


Writ be Holograph ;, that is to ſay, all — 


written with the Granter*s own Hand, 
and that the Writer and Witneſſes be ſpe- 


cially deſigned * : and though the ſab- * x. . 2; 
ſerving by two initial Letters be ſuſtain- Par. 3. 
ed, where it is proved that the Subſcriver At 5: 


was Mn uſe fo to ſubſcrive ; yet the Gran- 
rer's mark is not ſufficient, except the 
Verity of the aftixing that Mark be re- 
ferred to the Granter's Oath. And if 
the Sum, though exceeding 100 (5b. be 
reſtricted to an 100 {b. the Obligation 
will be fuſtained, though it want Wit- 
neſles. 

Such 1s the favour of Commerce, and 
fuch Expedir:on it requires, that upon its 


account, Bills of Exchange axe ſuſtained ; Bills of 
though they be not ſigned before Wit. Exchange- 


neſſes and delivery of Goods upon Bar- 
£ams are (uſtained to be proved by Wit- 
neſſes; though there be no Writ, there 
bring 
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Book III. being no Writ uſed in ſuch caſes. And 


ſuch is the favour of Contratls of Mar- 
riage, eſpecially where they are become 
Notor by ſubſequent Marriage ; that they 
are (uftained though there be no W#- 
neſſes. 

By Our Law an Obligation in Writ is not 
binding, except it either be delivered, or 
- diſpence with the not delivery, by a ſpe- 
cial Clauſe therein, nam traditione tranſ- 
feruntur rerum dominia - but Tradition 
is not requilite in mutual Contratts, or 
where the Granter has an intereſt to 
keep the Paper himſelf, as where his 
Life-rent or Liberty to alter is reſerved ; 
and if the Writ be in his hand in 
whoſe Favours it was made, it is pre- 
ſumed to have been delivered, and can- 
not be taken from him upon the pre- 
tence of not delivery z except it be re- 
ferred to his Oath, that it was never 2 
delivered Evident by the Granter. 


Obligations; &c. 


b 


TIT. II. 


Of Obligrion and Contratts ariſing from 
Conſent, and Acceſſory Obligations. 


TI all Contratts require the con- 
ſent of the ContraFers, yet there 
are four, viz. Emptien,. Location, So- 
ciety, and Mandat, which are ſaid in a 
more ſpecial way to ariſe from Conſent ; 
becauſe theſe Contracts are perfeced by 
meer Conſent of Parties, without any 
farther Solemnity, or Tradition : and 
thus how ſoon two Parties agree con- 
cerning the price of any thing that is to 
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ContraQs 
| ooy 
y Con» 

ſent. 


be fold, that Contra is by meer Con. Em. 8: 
ſent ſo far perfefted, that he hath the ved. 


Seller preciſely obliged to deliver the 
thing bought, and perfect the Sale ; al- 
beit the Dominium or Property be not 
transferred, but remains with the Seilcr 
until delivery : and if the thing bought 
periſh without the Seller's fault even be- 
fore delivery, the loſs is the Buyers, in 
reſpect of the perſonal Obligement upon 
the Seller to deliver it, and the Buyer's 
Right 38 eſtabliſhed even before Tradition ;; 


and though Earneſt or Arles be given Earneſt. 


RY as 
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Book II. as a Symbol or Mark of Agreement, yet 
y {4 yet 
©LOHV the conſent without the Earneſt or Arles 


Location 
and Con- 
duction, 


(as we call it) compleats the Barg az, 
and if the Earneſt be in current Money, 
it is to be imputed as a Part of tht 
Price. 

In this Contratt of Emption and YVen- 
dition, there muſt be a Price conſiſting 
in Numerat and down told Money ; for 
if one thing be given for another, the 
Law calls that Contraft, Permutation, or 
Excambion, and not Emption and Vend;- 
t70n : and this Price mutt be certain and 
definite ; and if the Price be referred to 
another, the Bargain will ſublift, except 
that third Party to whom it was referred, 
either will not or cannot determine the 
Price; 

Location and Conduftion is a Contratt 
whereby a Hire u given, for the Uſe and 
Profit of any thing, or for the Work of 
Perſons, It differeth from Emption and 
Vendition chietly in this, that the defign 
of the Contratt is to trahsfer the Proper- 
ty > but in Location the Property remains 
with the Serrer. 

This Contraft being entred into by the 
rautual Conſent, and for the Advantage 
of both Parties, the Conductor is only 
liable to uſe and adhibit a moderate Dili- 


Obligations, &c. 


gence, for preſerving the thing ſet ; that Tit. NIEL 


is, ſuch Diligence 4s prudent Men adbibit 
in their own Affairs; fo that if the ſame 
periſh without his groſs and ſupine Negls- 
gence or Fraxd, he is not liable to make 
it up to the Locator. 

Location or ſetting of Lands for a cer> 
tain hire, (called the Tack-Daty) is fre- 


quent in Scotland; and it is to be obſer- Duty. 


ved, that if the Ground yield no increaſe, 
but is abſolutely Barren, without the 
Fault of the Condufor, the Hire will not 
be due, fince that was given for the Pro- 
fit and V/e of the Ground : But if there 
be not an abſolute Steriltty, and that 
the Zend yield ſome Profit though ne- 
ver fo little, the Hire will be due, if the 
Profit but exceed the expence of the /a- 


. bouring. 


From this CortrafF there ariſe two 
Afions , the one whereby the Condu- 
for is obliged to pay the Hire agreed un- 
to, and to reſtore the thing ſet after. the 
end of the Location, in as good condition 
as he got it, The other is an Action 
whereby the Locator is bound to refund 


to the Conduffor the neceflary Expences 


imployed upon the thing hired, during 
the Location, Vide ſupra; Book 11. 
Tule VT. 

M Society 


| 
' 
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Book III. Soczety is a Comrat# whereby ſeveral 
Perfons . oblige themſelves to communicate 
Society. Loſs and Gain ariſing from thethings cam- 
mon m the Society. | 
Al the Partners in the Society, do by 
the Nature of this Contratt ſhare equally, 
except it be otherwiſe provided; and if 
either the ſhare of the Gain or Loſs be 
expreſſed, the one regulates ſtill the other : 
but becauſe fome Aſens Pains arc of as 
great Yalne as other Mens Money ; there- 
fore it is lawful and conſiſtent with the 
natare of Society to contract fo, as that 
one may have the half of the Gain, and no 
Lofs : but the Contrath would be nul, if 
it were provided that one ſbould have all 
the Gain and no Loſs ;, for there could be 
no Compenſation, though the other were 

never fo skilful, 
By this Contratt, all the Partners are 
obliged to advance for the Aﬀairs of the 
Seciety, according to the ſhares they have 

init, 

ways of The Society is extinguiſhed, and the 
ditiolurion Pex ſons who entered therein loaſed there- 
of SOCIETY from, by the death of any of the Partners, 
or by their becoming #:folvent, except it 
be otherwii- provided 3 for this is a Per- 
ſonal Contratt, wherein Men reſpect the 
Humour and Induſtry of one — 
0 


0 
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ſo this Contra@t is diflolved by the ſimple Tic. 111, 
Renunciation of any of the Partners 3 to Two 


that every one has a' Negative Yore, and 
if the Society be entered into with this 
condition, that it ſhould not be dsſſolved at 
the Option of any of the Partners, the 
Law does reprobate ſuch Pattions - and 
from the ſame Principle likewiſe it is, that 
Partners in a Society, are not liable for 
farther diligence than they uſed to adif- 
bit in their own Affairs, having velan- 
tarly chooſed one another for Partners ; 
for it is preſumed they are ſatuficd with 
one another*s Diligente, the Contratt be- 
ing entered into for the behoof and profit 
of all the Partners. 


Mandate, is that Contratt whereby Mat date. 


one 1npleys another to do, or manage any 
Buſineſs gratuitoufly ; for it he who 1s 
1mployed get a Reward, it is not properly 
a Mandate, but Locatio operarum, Or 4 
feeing of the Perſon ſo employed ; bur 
yet if the_recexver of the Mandate has 
been at any expence upon the accounr 
of the Mandate, the Employer mult 
pay It, ; | 
He who receives the Mandate. is obli- 
ged to execute the: ſame, according to the 
Rules preſcrived by the Employer, and 
not to exceed the Bounds of his Mandace : 

M 2 And 
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Book III- And therefore if Titizs* employed Seius 

WV to buy him ſuch a particular piece of 
Land for 10000 hb. Titims is obliged 
to ratify bs Bargain, though he buy it 
for 9000 bb. becauſe Ten comprehends 
Nine ;, but if he pay 12000 {ib, for it, he 
15 not obliged to ratify the Bargain, be- 
cauſe he exceeds the Bounds of his Com- 
miſhon, . 

Manaates expire either by the Revoca- 
tion of the Employer, if the thing or bu- 
ſineſs in which he was employed be en- 
tire ; or by the death either of the Perſon 
employed, or of the Employer; or by the 
Renunciation of the Pexſon employed : but 
in all thoſe caſes, if the thing undertaken 
be not intire, the Perſon employed, or his 
Heir, may and muſt proceed to execute 
the Mandate, notwithſtanding of the Re- 
vocation, Death, or Renunciation. AMan- 

Diligence datars are liable for exatt diligence, & 

of Manda- cxlpa leviſſima ; becauſe albeit the an- 

_ date be only gratia Mandantss, yet the 
very Nature of it implies Diligence. | 

Mandates axe either expreſs, ariſing 

Div. of from expreſs conſent ; or tacit, which are 
Mandates. jnferred by Signs and Taciturnity * as for 
intiance, if a Perſon preſent ſuffers ano- 
ther to aft in bus Aﬀairs, he is under- 
ſtood to give him thereby a racit Aſan- 
date, Secnnde, 
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Fj notextended to committing of Crimes : 
Iz 

Secundo, to Donations; albeit where 
there is any probable cauſe Gratifica- 
tzons may be allowed, which will be re- 
gulated ſecundum arbitrium boni virs ; 
this being contrattus bone fides, which 
implies ex«berant Truſt, : 

Tertio, No general Mandate will im- 
ply a Power to: alienate Immoveables , 
or to ſubmit or tranſact any lirigioms 
buſineſs. | 

Duarto, If in the general Mandate 
ſome ſpecial Caſcs are expreſs?d, it will 
not be extended to Caſes of greater impor- 
tance than thoſe expreſs?d. 

The great favour of Commerce, has 
introduced another kind of tacic Han- 
date, by which Exercitors of Ships, and 
Prepofitors are obliged by the Contracts of 
the Maſters of the Ships, and of che [n- 
fi#tors, in relation to the Ships and Voya- 
ges;z or to the particular Negotia: ions 
wherein they are intruſied. 

M 3 E xercitor, 
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GY 
ExXEercitor. 


Inſtitor, 


Exercitor, is he to whom the Profit of 
a Ship doth belong, whether he be the 
Owner, or hath only freighted the Ship; 
the after is the Perſon intrulted with the 
charge of the Ship, who has Power to ob- 
lige the Exercitor, by contratting for the 
Keparation and Out-rigging of the Ship, 
and in Matters relating to the Yoyage. 

Inſtitors are intrutted with particular 
Negotiations at Land, ſuch as keeping of 
Shops, &c. and they oblige their Prepo- 
ſirors, in relation to the Aﬀair wherein 
they are intrulied, as Exercitors are in 
Maritime Aﬀairss © | 

Neither the after of Ships nor [nſts- 
zors, need ſhew their Commiſſion, but their 
being in the Office is ſufficient to oblige 
the Exercitors and Conſtituents, And if 
there be many Exercitors, the Maſter's 
Contratt obliges them all «2 ſolidum, 
albeit what was borrowed be not em- 
ployed for the uſe of the Ship; only it 
mult be known to the Lender, that the 
Ship {iood in need of fuch Reparations : 
and the fats of the Inſtitors will oblige 
their Conſtituents of whatſoever Sex or 
Age they be and even though they be 
Pupils, Minors, or Wives, who cannot 
validly oblige themſelves; for they have 
themſelves to blame who intruſted ſuch 
Perſons, » 5 Ae A 
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As all thoſe Obligations and Contratts Tit. [1I. 


ariſe from expreſs conſent, o others ariſe 
from tacit conſent, ſuch as Homolog ation ; 


As for inſtance, though a Man be not ob. © 


liged by a Bond granted in Mznority; 
yet if he pay a part of it, or Anal 
Rent for it, afterhe is Major ;, the Obli- 
Pation is thereby homologated, or own'd, 
and becomes valid, not from the time of 
the Homologation, but from the date of 
the Irit : and therefore it is fit that ſuch 
as deſign not to own null or invalid 
Deeds, ſhould abſtain. from doing any 
thing that may *fer an Approbation of 
' them 3 but becauſe HHomologation is aftrs 
aninn, therefore it ſhould not be proved 
by Witneſſes. 

- Becauſe all Obl:gations cannot be 
bound up under general and regular 
Names of Contrafts; therefore the Law 
allows ſome Obligations to paſs under 


Homolo« 


rion., 


the Name of Quaſi Contraftws, becauſe Quai con- 
they have the reſemblance, and are of the *44us. 


Nature of Contratts ; and theſe are Ne- 


gotiorum Geſtio, whereby if any Perſon Negotio- 


manage your Buſineſs cn—_— rum Ge- 


for you, you are liable to him for his 


expence though you gave him no Man- 
date, leſt ſuch as are abſent ſhould be pre- 
judged by the Negligence of their Friends, 

M 4 and 
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Book III. and their averſneſs to meddle with other 
5YV Peoples Aﬀairs where they are to have 


Tutory, 


Cautzo- 
nary. 


nothing allowed them for their expences., 
As the Manager is liable to refund to the 
_ whoſe Aﬀ airs he managed any Pre- 
Judice done to him ſince, elſe any Man 
might be invited officiouſly to meddle in 
another Man's Afairs to his diſadvar- 
tage ; but this is to be underſtood, fs 1n- 
utiliter geſſeret : otherwiſe if he atted 
profitably, albeit the Event do not ſuc- 
ceed, he will get his Expences. 

The other quaſi comraftws, are _ | 
communion of Goods, entring Heir, the 
Obligation of Re-payment that ariſes upon 
Payment of what ts not due : For if one 
be Tutor to you, he enters in a kind of 
Contract with you, wherehy he is bound 
to adminiſtrate your Aﬀairs, and you arc 
bound to pay him his Expence. But of 
all theſe I have treated elſewhere in their 
proper Places, as I ſhall do of Malefices, 
and what reſembles them, when I come 
to treat of Crimes, of which theſe may 
be properly faid to be Branches. 

Having thus treated of Principal Obl:- 
gations, the only Acceſſory Obligation that 
I need mention is Camionary, whereby 
one Man becomes Surety for another, ci- 
ther to pay a Sum, or perform a Deed 

| al betwixt 


'T 
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betwixt which two there is this difference, Tit. III, 
that theſe that are Cautioners for a Sum, TW 


if they be bound conjunatly and ſeve- 
rally with the principal Debitors, may be 
purſued without purſuing the Principal 
and quoad the Creditor they are Prenci- 
pals : but theſe who are Cantioners for 
performing of Deeds ;, as Cantioners for 
Executors and for Curators or Fatlors, 
or for Meſſengers, cannot be purſued till 
the Principal be diſcuſſed ; for they being 
only obliged that their Principals ſhall 
Compt or be Honeſt, therefore they can- 
not be liable until the Principals firſt be 
cited to compt in the one Caſe, or to 
anſwer for their Delinquencies in the 0+ 
ther 3 and they are only liable to make up 
what is wanting from their Principals after 
they are diſcuſs d. 

Becauſe Cantioners for Sums bound 
conjunttly and ſeverally, are liable as Prin- 
Fipals ; therefore their Obligation may ſub- 
fitt, though the Obligation of the prin- 
Cipal Party be found mull, or reduced by 
any Privilege given to the Principal by 
Law : as if a Man become Cautzon for a 
Minor, or for a Woman who is married, 
Nam ſibs imputet, who became a Can- 
tioner tor ſuch z but if the Obligation was 
abſolutely null in it ſelf, as if the _—_— 
pal 
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Book UI. pe! did not fign, then this Obligation be- 


WWW 


Relief of 
Cautio« 
ncrs. 


» Subje&- 
Marter of 


TIONS. 


cauſe it is but Acceſſory, retains ſo much 
of its own Nature as: to free the Cau- 
Honer., 5 | 
C amtconers areto get Relief from their 
Proncepals, not the principal Sums 
and ; um c of al Da 
ani Intereſt, and whether the ſame 
proveded by the Bond, or not ;, and where 
there are many ' Co-camioners, they are 
Hhable i: ſolidnum, quoad the Creditor : 
But if any of them pay the whole Sum 
to the Creditor, though he get aflignation 
from him to the whole, - yet he muſt 
only feck his Relief from the other Cau- 
tioners, with deduition of his own Part, 
which proceeds albeix there be no Clauſe 
of mutual Relief in the Bond 3 and they 
muſt communicate to their Co-canutioners 
what Eaſe they get by way of Tranſ- 
altson from the Creator ;, but if they 
get the {aid Eaſe by a meer Gratification, 
as by Donation, &c. then they are not 
bound to communicate what Eaſe they 
get 5 for a Creditor may juſily gratify 
ane of his Cautioners as his Friend or Re- 

on, without being obliged to gratify 
the reſt. 

To make Obligations effectual, it is ne- 
ceflary that the * Subje&-Matter _ 


Dbligations, &e. 


be ſuch as will - admit of an Obhgation: Tir, IE 
For no Man can oblige himſelf to do Ly Vw 


what is either 5mpoſſible, unlawful, or 
diſhoneſt, nor to tranſmit the Properry of 
things Sacred, (theſe not being in Cq- 
mercio;) and albeit when the Performance 
of Obligations becomes impreſtable, the 
Party is liable for the Value, as Da- 
mage and Intereſt ;, vet in theſe the: Va- 
lue is not dxe, nor will he be liable in a 
Penalty, in cafe of not- performance. 

But yet a Man may oblige himſelf to 
do- ſomething not in his own Power, as 
to cauſe another diſpone Lands ; and if 
he fail, he will be liable pro damno & 
intereſſe, or for the Penalty. 


Amongſt Oblig ations, Donation is alſo Donation. 


reckoned, which is an Obligation proceed- 
ing from a lucrative Cauſe or Title : For 
he who veluntarly and gratuitouſly promi- 
ſes to give any thing, is thereby obliged 
to deliver the ſame ; and this voluntar giv- 
ing is called a Donation, which is in Law 
defined to be a meer Liberality proceeding 
from no-previous Compulſion, 

It may be perfeed either by Frit, or 
without it 3 but if without Wrie, it mult 
be proven by Oath. j 


Donations are either Simple, Remu- Div. oi 
neratory, ' or Mortis cauſa, that is to Donar. 
+ | 


lay, 


172 Dbligations, &Cc; 
Book lIIL ſay, Donations made in Contemplation of 


waned Deat b. 
Remune- A Remuneratory Donation, called 'Av- 


ratory Do- -73pgoy, is when a Man beſtows any thing 

—— gratuitouſly, but to requite and repay 
ſome good Deed done, or to be done to him, 
and ſo is not purely a Donation. 


Donation A Donation in Contemplation of Death, 


in Con- is when the Gver deſigns rather the Per- 
_— ſen to whom he gifts to bave what is gift- 
_ ed than any other , but wiſhes himſelf to 
have it, rather than him to whom he gifts 
it. And therefore though pure Donations 
are not revokable, yet a Donation Mortis 
caſa, is being of the Nature of a Legacy ; 
and no Donation is preſumed to be Dona- 
tio Mortu cauſa, except it appear to be ſo 
either expreſly,or by ſtrong Preſumptions, 
that the thing gifted, was only gifted in 
Contemplation of Death. 

Gifts, being a meer Ltiberality, are not 
preſumed ; and therefore by Our Law, 
Debitor non preſumuur donare quamdiu 
eſt debitor : But this being only a Pre- 

umptio Furs, may be taken off by ſtron- 


ger Arguments, juſtly inferring, that 


Donation rather than Payment was de- 
tigned, 


TIT. 


3 
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Df the Diſſolution, &c. 


F 0, © BY 


Of the Diſſolution or Extinftion of 
Obligations. 


Aving cleared how Obligations are 

conſtituted, it remains now to con- 
fider how they are taken off and extin- 
guiſhed;, which is either by a+ Contr 
Conſent, or by Implement and Sari 
faRion. 

Since Conſent is neceſſary to the Con. 
ftitution of Obligations, ſo a contrary Con- 
ſent, a—_ a Diſcharge, or patium 
de non petendo, does diſſolve and extin- 
guiſh Obligations 3 nam mibil eft tam na- 
turale, quam eo genere quidque diſſelvs 
quo colligatum eſt - And therefore if the 
Obligation be conſiituted by Writ, it re- 
quireth Writ to the Diſſolution thereof, 


which is called a Diſcharge 3 and Diſ- Diſcharge. 


charges require the fame Solemnities that 
Obl:gations do; but yet, it the Obk- 
gation was fatisfied, vis fatts, as by 
Imromiſſion with Rents of Lands, &s. 
it is probable by Witneſles, as all Facts 


dre. 


Diſcharges 


Sw: 
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Of the Diſlvlution - 


Book IIL Diſcharges are either general of all 
WV that Parties can atk or claim, or particu. 
Diſcharges lar of one particular thing or ſubjett : 


general | 


and 
cular, | 


Apocha 
erium att 
norum. 


And in general Diſcharges, if any parti- 
cular thing be expreſly diſcharged there- 
in, the general Clauſe will be extended 
to Particulars of no greater importance 
than thoſe expreſly diſcharged. 
Diſcharges do ordinarly bear a Clauſe 
aiſcharging all Precedings till their Date 
and albeit they do not, yet three conſecu- 
tive” Diſcharges, do preſume that all by- 
gones are fatished if they be immedi- 
ately ſubſequent to one another, and 
granted by Parties, having Power to 
diſcharge, as Diſcharges by Heritors or 
Chamberlains to their Tenaxts ; and there- 
fore Diſcharges of three ſubſequent Tears 
granted by Merchants who bought the 
Ferm of thele Years, will not infer the 
preſumption 3 but it will be inferred by 
Diſcbarges tor a part of the three Years 
granted by the Father, and the reſt by his 
eldelt Son, as Heir; the Dsſcharges being 
mn Writ, containing a diſcbarge of the - 
whole Tear's Rent ; {o that partial Re- 
ceipts, albeit they extend to more than 
the Year's Rent, will not preſume chat 
all Precedings are payed; neither one 
Diſcharge tor three ſubſequent Terms or 
Tears, 


02 Extinction, &c. 


Years, the Preſumption being, inferred Tit. BY" 
| from renewing of ,the Diſchwiges each TS 


Year without Reſervation. | 
Obligations are extinguiſhed and difſol- 


ved by Payment, which is, performeng payment. 


of the Obligation in the precife terms 
thereof, and'is fo favourable, thar if it be 
made bona fide, it difſolveth the Oblige- 
tion, albeit he to whom it was made 
had no Right: ſo Payment made to a 
Procurator after the Procuratory was re- 
voked without the Payer's knowledge, 
will be ſuftained z and Payment made to 
Mimfters ſerving the Cure, though they 
have no Tizle to the Benefice, will liberate 
the Payers. 


Oblig ations are likewiſe fulfifled by Ac- Acceptila- 
ceptilations, which is an imaginary ſatiſ- tion. 


faftion, whereby the Creaztor- acknow- 
ledges to have got Payment wlien he hath 
not, and has the Effelts and all the Privs- 
leges of Payment. 


Secundo, by Compenſation, whereby if Compen- 
the Creditor of a liquid Sum become De- ſation. 


bitor to his Debitor in another liqnid Sun, 
the two Obligations extinguiſh each other 
zpſo jure, and is equivalent to Payment 
in all Caſes; but if the Swms be not liqned, 
orit a Species or Body be craved to com- 
penſe a liquid Smit will not be allowed. 


Tertto, 


176 
Book III. Tertio, Obligations are taken away by 


Df Alſignations, 


WV Innooation, which is, the changing one 


Innova- 
tion. 


Obligation for another ;, and if the Perſon 
of the Debitor be changed, it is called De- 
leg ation. 

Innovation is never preſumed except it 
be expreſly mentioned, or that the Obliga- 
ton bears expreſly to be in ſatisfaltion of 
the former. 

Quarto, Obligations are extinguiſhed 


Confuſion. by Confaſion ; that is to ſay, when the 


Debt and Credit meet in the ſame Per- 
ſon; 2s when the Debitor ſucceeds to the 
Creditor, or the Creditor to the Debitor, 
or a Stranger to both : and the reaſon of 
the Extinition in theſe caſes is, becauſe 
the ſame Perſon cannot be both Debitor 
and Creditor. 


T8 TI: 
Of Aſſignations. 


OT only Moveable, but Heritable 
Rights whereupon no Infeftment 
has followed, and all Incorporeal Rights 
requiring no Infeftment, ſuch as Rever- 
> Patronages, Servitudes, &c. are 
cran{mithble by Aſſignation : But if __ 


| 
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a 
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be once taken on an Heritable Right, it Tit, V. 
cannot thereafter be tranſmitted by Aſig- TW 
nation, but by Diſpoſition, which i a Writ Diſpoſi- 
diſponing Lands or other Moveable Rights, © 


containing a Precept of Seaſin and Procu- 
ratory of Reſignation : And though a 
Life-rent at firſt is to be compleated by a 
Sealin, as differing from other Heritable 
Rights only in its Endurance, yet being 
once compleated, it may thereafter be 
tranſmitted by Aſignation ; for it con- 
tinues not then to be a formal Life-rent- 
Right in the Perſon of the Aſſignee, but 
reſolves only in a temporary Right during 
the Cedent's Life-time. 

He who grants the Aſſignations is called 
the Cedent, and he who receives it, is cal- 
led the Aſſignee. 

An Aſſignation is alſo compleated by 


Intimation z and therefore in competition Intima« 
betwixt divers Aſſignees, the firft Intimma- ©08- 


tion is always preferred : This Intimation 
is made by a Procurator, who takes In- 
ſtruments in the hands of a Notar, that 
ſuch an Aſſignation was sntimated, (10 
that one Man cannot be both Netar and 
Procurator ;,) and if after this the Deb:tor 
pay the Cedent, he muſt repay it to the 
Aſſignee, becauſe the ' Cedent was denu- 
ded by the Aſignation; and the Intima- 

N tion 
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Book HL. tion puts the Debitor in mala fide to pay 
wWYw the Cedent : and for that ſame reaſon, 
the Cedent's Oath will not prove againti 
the Afiguee, if the Aſſignation be tor an 
onerens C anſe. ; 

But if the Aſſignation be gratmtons, 
or for the Cedent's behoof 3 or if the mat- 
ter be litigions, the Aſſiguation being after 
a depending Proceſs, in any of theie Caſes 
the Cedent's Oath will prove againſt the 
Aſſignee. 

A Purſuit or Charge of Horning upon 
the Action aſſigned, has likewiſe the force 
and effeJ of an Imtimation. | 

The Debitor*s private knowledg of the 
Aſſignation, is not equivalent to an Ints- 
metion ;, but his paying a part of the Sum 
or Annual Rent tor it, 15 equivalent to an | 
Intimation ;, and much more the wret:ing | 
a Letter promiſing to pay, fince that 1s 
in cflect a renewing the Obleg ation. 

Bills of Exchange, and Orders by Mer- | 
chants to pay, need not be intimated; | 
becauſe in Commerce we are governed by 
the Law of Nations : nor need Ajſigna- 
tzons to Reverſions be intimated, becauſe 
the Regiſtration is a Publication of them, 
(the Regiſtration of Seaſins and Rever- 
fions being deligned for Publication, ) But 
the uling Inhibition againfi the Cedext 

upon 


XUM 


ppon the Aſignation is not equivalent to Tit. V, 


an Intimation, the chief deſign of Inhibi- 
tions being for Execution and not for Pub- 
lication. Legal and Fudicial Aſſignations, 
ſuch as Appriſings, Adjudieations and 
Marriage, need no Intimation ; and that 
becauſe they are paſt, and expede pyb- 
lickly; 


A Blank Band is equivalent to an Af- Blank 
frgnation, and fo muſi be intimated 3 and Band: 


in competitzon with other Rights, it is 
only preferred according to the date of the 
Intimation, that the Receiver*s name was 
hlled up in it. 

It is a general Principle in Our Law, 
that in the competition of moe Creditors; 
the firſt compleat Diligence 1s ſiill preferred: 
And therefore an Aſſignation is preferred 
to an Arreſtment, if it be intimated before 
the Arreſtment ; but if the [ntimation and 
Arreſtment be in one day, they come in 
pari paſſu ;, except the Arreſter be in mo- 
ra, and do no dtigence upon his Arreſt- 
ment, Or, that both Diligences expreſs 
the hour of the Day, arid the one be prior 
fn the other, 
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ment. 


*R. ].6. 
Par, 7. 
Act 118. 


. Letters axe executed by a Aeſſenger, and 


'Df Arreſfments 


TIT. VI. 
Of Arreſtments and Poyndings. 


''Y ordinary Diligences in Our Law 
affefting Moveable Rights, are Ar- 
reſtment, which anſwers to Inhibition in 
Heritage ;, and Poynding, which anſwers 
to Compriſing in Heritage. 

Arreſtment is the Command of a Judg, 
diſcharging any Perſon in whoſe bands the 
Debitor's Moveables are, to pay or deli- 
ver up the ſame, till the Creditor who 
bas procured the Arreſt ment to be laid on 
be ſatisfied. 

Arreſtments may be laid on by any 
Judg in whoſe Territories the Goods 
are, Or by the Lords of the Seſſion where- | 
ever they lye, and that by ſpecial Letters | 
of Arreſiment ;, or by a Warrand expreſs*d 
in the ordinary Letters of Horning : theſe 


if after it is laid on, the Party in whole 
hands it is made, pay, he may be forced 
to pay the ſame over again, or may be 
purſued Criminally for breaking Arreſt- 
ment, the Puniſhment being Confiſcation 
of oveables, and their Perſons to be in 
the King's Will *, Arreſt - 


 w  W 


and Poynvings. 


whereupon no Infefrment has followed, 


are Arreſtable *: And as Moveables can * K. C, 2. 
only be arreſted, ſo the ground thereof Par. 1. 


muſt only be for Payment of Moveable = . 


Debts, or ex paritate rationts for Pay- 
ment of ſuch Debts, which are not {e- 
cured by Infeftment 3 and it reaghes only 
to the Sums already due, or for which the 
Year or Term is current. 

How ſoon an Aion is raiſed again a 
Perſon, his Goods may thereupon be ar- 
reſted, and this is called an Arreſtment 


upon a Dependence *, but this Arreſt- * _ 
upo 
Depend. 


ment may be looſed by Letters for looting 
of Arreſtment, which paſſes upon a Com- 
mon Bill : and a Band of Cautionry is 


given to the Clerk of the Bills *, wherein * K, Ja. 6. 
the Granter of the Band obliges himſelf Par. 22. 
to pay the Sum, it the Arreſtment be AR 17. 


found lawful, and the S::115 or Goods de- 
cerned to belong to the Arreſter ; but 
Arreſtments upon a Decreet (or which 
Is equivalent) ona Regiltrate Band, can- 
not be looted at all, except the Decrcet 
be turned into a Libel z that is to ſay, the 
Lords do only'ſultain the Decreet as a Li- 
bel or Summonds againſi the Defender, or 
that the Arreſtment was laid on after the 

| N 3 De- 
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Arreſtment can only affe&t Moveables ; Tit. VI. 
but all Sums of Money due by Bonds, rv 
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tionot Ar- reſters, preference is granted according, t© 
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{climent, 11; priority even of Hours ;, and the tifi 
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Book III. Decteet was ſuſpended ; for in either of 
LV theſe Cafes Arreſtments may be looſed 


even upon Decreets, ; 

Arreſt ment being but a perſonal Prohi- 
bition againlt the Detender to pay it lalis 
no longer than the life-time of him in 
whole hands the Arreſtment is made, 
Except it be renewed againſt his Stxcceſ(- 
ſors; but it dies not with him in whoſe 
favours it was raiſed, nor with him for 
whole Debt it was laid ons and if the 
Debt be not I:quid, the Debitor's Repre- 
fentative multi be called to the Liqui- 
dation, 

in the competitzon amongſt moe Ar- 


Arreſiment is not preterred, it the poſte- 
rtour Arreſter get the firſt Decreet, to 
make the arreited Goods forth-coming ; 
for Arreſtment being only an inchoated 
Diligence,it is compleated by the Sentence 
to make forth-coming z and yet it the 
Arrelter did exact Diligence to obtain a 
Decreet, his raiting the fir(i Purſuit will 
preter him. He alſo who arreſis on a De- 
greet, Will be preterred to him who aireſis 
on a Depenaance 3 and he who arreſis af- 
ter the term of Payment, will be preferred 
to him who arrelis beforg the term, cerers 
Paris. F The 


and Popnvings. 182 
The XKing*s Penſions and gratuitois Tit. VI. 
Aliments cannot be arxefied, becauſe they WWW, 
are given for a particular and favoura- 
ble Uſe, and not applicable to the Ar- 
relier. 
Poynding may be likewiſe uſed againſt Poynding. 
Moveables by virtue of Letters of Horn- 
5ng againli the Debitors,containing Poynd- 
5ng, Or any other inferiour Zxdg, his De- 
creet or Precept *, which is done by a *K. Ja. 6. 
Meſſenger after the days of the Charge ph athay 
are expired 4 : the form thereof is, The j, © -n 
Meſſenger aſter poynding the Goods, ap- Par. 1. 
priſes them upon the Ground where he Seſl. x. 
apprebends them, and offers them to Aft 29. 
the Debitor for the Sum fox which they 1 KG 2, 
7 Par. I, 
were appriſed ;, and if he compear not, he $eq ;. 
Carries them to the Mercat-Croſs of the ag. 
bead Burgh of the Shire, or other Furiſ- 
diftion where they are poynded, and there 
he appriſes them, and delivers them to 
the Party, who is called the Poynder - 
but if any compear, and offer to make 
Faith that the Goods belong to them, and 
not to the Debitor, then the Meſſenger 
mult deliver them to that Party, elſe he 


Is liable in a Spulzie. 


Poynaling is a judicial Sentence, and 
the Meſſonger ts Judg conſtituted by the 
Letters ;, the Meſſenger writes likewiſe an 

| N 4 Exe- 
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Book III. Execution of Poynding, and that Execution 
WV, is better believed than any who offers to 


prove the contrare; for that Execution is 
only quarrelable by Improbation. 

Arreſtment being but an inchoated di- 
ligence, diſcharging the Party in whoſe 
hand the Arreſtment is made to pay, the 
Right to the Goods arreſted remains ſtill in 
the Debitor, and may be poynded for bu 
Debt; tor Poynding is a compleat dils- 
gence, giving an abſolute Right to the 
Goods peynded. 

Poynding cannot be after the Sun is ſet 
for it is a Sentence. 

Labouring Oxer,or other Plough Goods 
cannot be peynded in time of labouring, 
(leſt labouring ſhould be* otherwiſe dif- 
couraged) except there be no other 
Moveables upon the Ground to be 


* K. Ja. 4; poynded *. 
Par. 6. 


att 98. 


3 1%. VA 
Of Preſcriptions. 


Pam being a way of evacuating 
and annulling both Heritable and 
Moveable Rights, comes in here after both 
theſe are explained, 


Preſcrip- 


XUl 
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of Property by the Poſſeſſor*s continuing his 
Poſſeſirn for ſuch time as the Law dceter- 


i185 
Preſcription is defined, an Acqusſitzon Tit. VII. 


i ind 


Preſcrip» 


mines ; Which was introduced not only > 


for puniſhing the Negligence of the Pro- 
preetar, who owned not his _— for 
Jo many Years, but likewiſe for ſecuring 
Poſſeflors, and ſuch as derived Right from 
them ; and leſt by a conſtant uncertainty 
the Poſſeſſors being unſecure, might neg- 
let the Improvement of what they poſ- 


ſeſſed. 


Heritable Rights, (under which I com- Preſcripr. 


prehend Waadſers, Heritable Offices, Ser- 
vitudes, Patronages, &c.) andall Actions 
depending upon them, or relating to 
them, preſcrive with us in 4o Years; if 
the Poſſeſſor being a ſingular Succeſſor 
have a Charter, Diſpoſition, or Precept, 
and Seaſin in his Perſon 5 or being an 
Heir, have a conſtant tract of Seaſins 
continuing and ftanding together for the 
{pace of 40 Years, flowing upon Retoures, 
or Precepts of Clare Conſtat : For the 
Law did not truſt a Seaſmn alone, it be- 
ing only the Aſſertion of a Netar ; but 
Reverſions which are in the Body of the 


Poſlefſor's Right, or Reverlions duly At 


regiſtrated, preſcrive not+ 


All 


of Herita« _ 


ble Rights. 


K. ].. 


Par. 22 
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* K. Ja. 3. 
Par. 5. 
AR 29. 
Par. 5. 
AR 55, 


Preſcrip- 
tions of 
particular 
AQions, 
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All Perſonal Rights and Atttons xela- 
ting to them, preſcrive likewiſe in 40 
Yeats : If a Document be not taken up- 
on that Right, that is to ſay, If nothing 
be done whereby the true Proprietar de- 
clares hu Intention to follow and own hu 
Right ®, | 

In both theſe Preſcriptions, the extra- 
ordinary length of time ſupplies the want 
of bona fides in the Poſſeſſor. But by the 
Civil Law, things Sacred, Religious or 
Publick, could not be preſcrived ; nor yet 
things robbed or ſtoln, there being a v:- 
trum real which afteds all thole things 3 
but whether this will hold in our Law, 
15 neither clear by our Statutes nor Dect- 
tions. 

Attions of Spulzie and Ejettion, pre- 
crive in three Years after committing 
thereof 3 as to the Spectalities of theſe 
Actions,viz. The violent Profits and Oath 
in litem : But Ainors have three Years 
after their Majority *. 

As do allo Actions for Servants Fries, 
Houſe-meals, and Merchant-compts , ex- 
cept they can be proven after theſe three 
Tears by the Debitor*s Oath 4 + And Re- 
movings, if Action be not intended with- 
out three Years after the warning ||; and 
in theſe lali Preſcriptions Minority is not 
excepted. If 


XU 
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If Afizers err in ſerving a Man wron- Tit. Vil; 
gouſly Heer to his Predeceſſor, the Retour KI 
may be quarrelled within 2o Years 3 but Aſſizers, 


the Aſſizers themſelves can only be pur- 


ſaed for Error with three Years *, but *K. ]. 6. 
the Right of Blood it ſelf never preſcrives: = 22, 
and therefore a Man may be ſerved Heir A 3 


to his Father or Grandfather, after 100 
Years, being debarred by no tire, #am 
jura ſanguinis nullo jure civili adims poſe 
ſunt + But this is to be underſtood where 
there is no Service z for if there be once 
a Setvice, though of a wrong Perſon, 
it caniot be quarrelled after Twenty 
Years, 

If a Perſon who is forefaulted, poſſeſſed 
Lands as Herit able Tenant for five Yeats 
before the Forefaulture, without interrup- 
tion, the King 15 obliged to ſhow no 
Right in the Perſon of him who was fore- 
faulted to the Lands, or others that he 
poſſeſſed 3 becauſe it's preſumed that the 
Perſon forefanited would abftract the 
Writs, which quinquennial Poſſeſſion is to 
be tried by an Inqueſt of the Shire where 


the Land lyes. And it the Traitor was K. Ja. s. 
in Poſſeiſion the time of the Forefaultare, Far: 9- 
though he poſſeſſed not five Years before * = 


the Forefaulture, the King or his Dora- 
$27 multi be continued in Poſſeſſion for five 
Years, 
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Book III. Years, that in the mean time the Tras- 
THYV torts Tacks and other Rights may be 


ſought our. 

Arreftments on Decreets and depending 
Attions preſcrive within five Years, viz. 
Arreftments on depending Aftions hive 
Years after Sentence, and on Decreets five 
Years after their date. 

Meals and Duties due by Tenants,pre- 
ſcrive, if not purſned within five Years 
after the Texant”s removing. Miniſters 
Stipends and Multures preſcrive, fo that 
they cannot be purſued, after five Years, 
except they be proven by the Debitor's 
Oath, or by Writ. 

Holograph Bands, and Subſcriptions in 
Compt Books, preſcrive in twenty Years, 
except they be proven by the Debitor's 

h 


And laſtly, all Bargains provable by 
Witneſſes, preſcrive as to that manner of 
Probation, if not purſued within five 
Years after their date ; all A:ons on 
Warnings, Spulzies, Ejeftions, Arreſt- 
ments, Miniſters Stipends, &c. preſcrive 
within ten Years, unleſs wak'ned every 


_ five Years but this alters not any ſhorter 


Preſcriptions of thele Aftions *. 
And for clearing the meaning, of the 
Statute appointing theſe Preſcriptions, by 
a 
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a late Statute, Anno 1685, it is ordained Tit. VII 
that all thoſe Actions mentioned in the wWwWS, 


ſaid Act 1669, which were intented or 
depending before the date of the ſaid A& 
1685, ſhould preſcrive within five Years 
thereafter, if they be not wakened within 
that time 3 and all Actions to be intented 
after the ſaid At ſhould preſcrive within 
five Years, if they be not wakened within 
that time. 

All theſe Preſcriptions run de Moments 
in Momentum, io that the Preſcription 
runs till the laſt moment of the time al- 
lowed 3 but they run only from the time 
wherein the Debt could have been pur- 
ſued, fince till then the Proprietar could 
not be called negligent,which Negligence 
is the main foundation of Preſcriptions - 
and therefore Preſcription runs not a- 
gainſt a Band from the date thereof, but 
only from the term of Payment : and 
Preſcription of an Action of Warrandice 


runs only from the Evi&tson *, becauſe no * x, Ja.s. 
Man 1s liable in Warrandice, till the Par. 22. 
Lands be evifted; and from the ſame AR 12+ 


Principle it is, that Contra non Valentem 
agere non currit Preſcriptio, and that 
Preſcription runs not againſt Afiners in 
moſt Caſes, in whom Negligence is not 
pwniſhable, fince it proceeds from no 


Deſign, 
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Deſign, but from the Unripeneſs of theit 
Ape. 

aſl cannot preſcrive againſt their 
Saperzours, becauſe the Vaſſal's Right ac- 
knowledges the Superiours.; nor can La- 
icks preſcriye a Right to Teynas, being in- 
capable of ſuch Rights after the Later art 
Council ; but though the Right it ſelf pre- 
ſcrives in neither of theſe Caſes, yet the 
by-gones due by virtue of theſe Rights 
before Forty Years may preſcrive. 

Preſcription runs againlt the Kirk and 
Mortifications : but on the other hand, 
becaule Churchmer are negligent, and 
Rights may be loſt in the change of In- 
trants \ therefore thirteen Years poſſeſſion 
is ſufficient to maintain a Churchman in 
poſſeſſion ;, which is called Decennalis & 
Triennalis Paſeo and is a preſumptive 
Title, and ſufhcienc till a better be ſhewn, 
by which it may be excluded ; for Pre- 
ſumptio cedit veritats. 

Preſcriptions run likewiſe againſt the 
King, except as to His Majeſty's annex'd 
Property, or to his un-annex*d Property 5 
whereof the Ferms, Dutzes, or Feu«ferms, 
have been compted for in Exchequer,lince 
Auguſt 1455 Years ®, 

Any Deed, whereby the true Proprietar 


owns his Right during the courſe of the 
Pre- 
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Preſcription, is called Interruption , and Tit. Vil. 
Preſcription #8 mterrupted in Our Law, ro 
either by a Proceſs or a Charge raiſed Inerrup- 


within the Years of the Preſcriprion \ and *198- 


a Citation on the firſt Summons interrupts, 
tho thereafter paſt from pro loco & tem- 
pore ;, but regiſtration of a Writ intermapts 
not Preſcription : And Interruption by Ci- 
tation is not ſufficient, unleſs it be made 
by Meſſengers perſonally, or at the Par- 
ty's Dwelling-houſe, and that it be re- 


newed every ſeven Years * ; and that the * K. C. 2, 


Execution be figned by the Meſſenger and = -n 


Witneſſes. 
Diligence uſed upon a Writ interrupts, 
as to all Parties concerned therein, for it 
hinders the Writ it ſelf to preſcrive : And 
therefore Diligence againſt any of moe 
Principals,or againſt any of the Cantioners, 
interrupts Preſcription, quoad the whole 
Principals and Cautioners ; and Interrup- 
tion as to a part interrupts the Preſcription 
of the whole ; ſo that if a Man arreſt the 
Meals and Duties of any part of a Barrony, 
he interrupts Preſcription as to the whole 
Barrony, 


AR g, 


Deſcen- 


Of Succeſſion 


T IT. VII. 
Of Succeſſion in Heritable Rights. 


Aving formerly ſhewed how Rights, 
whether Heritable or Moveable, 
Real or Perſonal, are conſtituted, and 
how they are tranſmitted to fingular S«c- 
ceſſors : It remains now to contider how 
theſe Rights are tranſmitted by Succeſ- 
ſton, beginning firſt with Succeſſhon in 
Heritage. | 

An Heir, is he that ſucceeds univerſally 
to all that belonged to the Defuntt ;, and 
is therefore in conſtruction of Law, one and 
the ſame Perſon with the Defund. 

Though the Executor be in effeCt the 
Heir in 4foveable Rights, yet we call thoſe 
only properly Heirs who ſucceed in He- 
ritaze; and with us there are ſeveral 
kinds of Heirs ditii:guiſhed by their ſeve- 
ral Denommations. 

The firſt and chief kind of Hezrs,are the 
Heirs of Line ;, who are fo called, becauſe 
they ſucceed hneally according to the Right 
of Blood ;, and they ſucceed thus : | 

Firſt, Deſcendants, according to the 
Proximity of their Degree, in which = 
eldeſt 
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eldeſt Son is preferred to all his Brothers, Tit. VII: 
and all the Brothers to the Siſters ; and if Two 
thete be only Siſters, they ſucceed all e- 

* qually. | 

The next degree is Grand-children and 
their Great-grand-children, &rc. who ſuc- 
cted all in the ſame way. 
If there be no Deſtendarts, theii Colla- Collate- 
| terals ſucceed, in which the firſt degree ras. 

; is Brothers and Siſters German, for the 

| whole Blood excludes the half Blood, and 

| Brothers the Siſters, and Brothers by the 

Father's fide exclude Brothers by the Mo- 

ther's ſide ; there being no Succeſſion 

with us by the Mother's tide. . 
Failing Deſcendants and Brothers and 

| Siſters, whether German or Conſanguinean, 

theSucceſſhon aſcends firſt to the Defuntt's 

own Father, veho excludes all his own 

Brothers and Siſters, the Defun@'s Uncles 

and Ants; and failing them,the Father's 

Brother, (obſerving the fame Rules for- 

merly mentioned in the ſucceſſion of Bro- 

thers and Siſters) and failing the Father's 

Brothers and Siſters, the Grandfather 3 and: 

. after him his Brothers and'Siſters the ſame 

p way 5 according to the Propinquity of 

Blood,and ſo upwards as Jong as any Pros 

R _ Finquity can be proven) all which tailing, 

the King (uckceds as CO Heres, 


SY YTP 
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Of Succeſſion 
It is to be obſerved, that in, Her#age 


the Stock, or Communis. Stzpes : And thus 
the Great-grand: child. of the eldeti Son 
ſeclades the ſecond Brother, becauſe he 
comes. in place of, and fo repreſents the 

elder Brother, his Great-grand-fatber. 
The Heir of Line has Right to the 
Heirſhip-moveables,and excludes. all other 
Heirs therein ; Heirſhip-moveables are the 
beſt of each kind of Moveables, which are 
= to the Heir, becauſe he is excluded 
rom all other Moveables: if there be 
Pairs or Dozens, he gets the beſt Pair or 
Dozen ;, but in others he gets only one 
iingle thing. None have Right to Hezr- 
ſhip-moveables but the Heirs of Prelates, 
under which are comprehended all Bene- 
ficed Perſons ;, the Hezrs of Barons, undcr 
which are comprehended all. who are in- 
feft in Lands os Annual Rents, though 
not erected in a Barrony , and the Heirs 
of Burgeſſes, by which are meaned Attual 
Trading, but not Honorary Burgeſſes : 
and if a Man was once a Baron, he is fill 
preſumed to continue. ſo, except it.can be 
proved that he is deveſted 3 and. that is.the 
ſenſe of the Brotard, Semel Bare ſemper 
Arn 
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temporisz ayd requiring no Infefrment, 
| © 2 ar 


in Heritable Rights. 


An Heir of Conqueſt, is he who ſucceeds Tir. VIIE 


to the Defuntt in Lands and other Hers- 


rable Rights, ro which the Defunlt did not Heix of 
himſelf ſucceed as Heir to bis Predeceſſors ; Conqueſt: 


as for inſtance, what a Father leaves to a 
ſecond Son is Congueſt,; though he got the 
ſame from his Father, becauſe he was not 
aliogus fucteſſurns + But if the Father 
diſpone to his eldeſt Son any part of his 
Eſate, this is not Congueſt, but Preceptio 
Hereditatis ;, becauſe he was alioqus ſuc- 
Geſſurus : And the Rule is, that Heritage 
deſcends, and Conguejt aſcends ;; {o that if 
the middle of three Brothers die, his im- 
mediate elder Brother would be his Heir 
of Conqueſt ; and if a Son of a ſecond, 
Marriage die, leaving three Brothers of 
a former Marriage, the youngeſt would 
ſucceed in his Conqueſt-Lands and this 
conceive was introduced, for enrichin 
the elder Brothers, whom Owr Law ik 
favours ;; whereas Heritage muli deſcend 
according to the Law of Nature. 

Thele Heirs of Conqueſt have Right to 
all Lands, Aimual Rents, Heritable Bands, 
and: others, whereupon Infeftment did or 
might follow, but they have no Right to 
Tacks, Penſions, moveable Heirſhip, and 
all other Rights having Trattum futuri 


nd 


196 
Book III. 


AWW 
HeirsMale. 


General 
Heirs. 


Heir of 
Taillzie. 


A So 
& : a» ih 
Ut. { o® 

th 


Df Succeſſion 
and fo not competent to Executors 5 all 
which belong to the Heir of Line. 

The Heir Male is the neareſt Male 
who can ſucceed ; and all Heirs of Line, 
are alſo called General Heirs, becaule . 
they ſucceed by a general Service, and 
repreſent the Defuntt univerſally. 

The Heir of Tailzte, us be to whom an 
Eſtate u tailzzed, fo called, becauſe the 
legal Succeſſion is cut off in his favours 
from the French word, tailer, to cut , and 
the matter of Tailzies may be ſummed 
up in thele few Concluſions, 

Primo, If a Fiar or Proprietar do only 
ſubſtitute the Perſons who are to ſucceed 
one to another, this is called a Szmple De- 
ſtination ' and it may be broke or altered 
by the Maker, or by the reſpetive Mem. 
bers as they ſucceed, even though an In- 
hibition were ſerved thereon for there 
being no Obligation not to alter, there 
can be no foundation. for an Inhibition: 

Secando, If the Maker defign that his 
Tailzsze ſhould not be altered, he either 
adjects a prohibitcry Clauſe de non alie- 
nando, and then though the Maker may 
alter It, yet neither the Inſtitutes nor Sub- 
ſlitutes can alienate by any voluntar or 
gratuitous Deed ; for elſe that Deed would 
be reducible on the AFG of Parliament 
1621, 


in Heritable Rights. 


15621, asdone in prejudice both of the Tic. YI, 
Maker and of the remoter Subſtitutes, who wy 


are to ſucceed, and who are Creditors by 
the ſaid prohibitory Clauſe : Or Inhibi- 
tion may be raiſed upon the ſaid prohibi- 
tory Clauſe,after which the railz:ied Lands 
cannot be diſponed, even for an Onerous 
Cauſe. 

Tertio, If the Maker deſign that the tas/- 
zjed Lands ſhould not be alienable, even 
for Onerous C auſes, then he adjedts to the 
Pattum de non alienmndo, a Clauſe irrit ant 
& reſolutive,declaring all $ done con- 
trair to and in prejudice of the Talzie to 
be null and void,and in that Caſe all poſte- 
rior Alienations, even for onerous Caules 
will be reducible ; tho no Inhibition be rai- 
ſed thereon : And becauſe ſuch Clauſes 
prejudg Creditors and Commerce very 
much, and ſeem to be inconfiſtent with 
the Nature of Property and Dominion 


Therefore an * Ad of Parliament was ne- * K. Ja. 5, 
ceſſary for ſecuring them :; and generally Far- = 


in all theſe Cafes the Contraveener pre- 
judges not only himſelf, but all the Heirs 
that might ſucceed by him, fo that there 
15 place for the next Subſtitute, who may 
in either of theſe Caſes ſerve himſelf Heir 
to the Maker, (though generally a Man 
ſhould be ſerved Heir to bim who was laſt 
O 3 infeft) 
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Book [11. infeft) or he may ſerve himſelf Heir to the 


« % 
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Contraveener who was laſt infeft,without 
being obliged to fulkl his Needs. 

©warto, If a Man oblige himſelf to 
tailzze his Lands, he is obliged once to 
tailzie, but not to continue the Tailzze ; 
but if the Obligation be made for an one- 
rous Cauſe, the fame is not revokable, as 
if the Tailzie be mutual. 
 Duinto, Where Tailzges are made to 
two Strangers jointly and their Heirs, they 
ſacceed to equal halves, and they are both 
Fiars : But if Lznds be taken to a Man and 
his Wife in Conjun&-he and Life-rent, 
and their Heirs, the Husband is Fiar, and 
the Wite*'s Conjunct-he reſolves only in a 
Life-rentz and yet in Subſtitutions to 
Moveables, both their Heirs would fſuc- 
ceed equally. 

Sexto, In Conjunct-fies theſe general 
Rules hold, that the Husband is Fiar, be- 
cauſe of the Prerogative of the Sex ; and 
that he is Fiar on whom the laſt Termina- 
tion falls : yet both theſe Rules hold only 
preſumptive, and may be over-ballanced 
with ſtronger Preſumptions ; as for in- 
ſtance, if the reverſion of Lands belonging 
to the Wife as Heretrix be taken to the 
Husband and Wife, and their Heirs, the 
Wite*s Heirs would exclude the Husband?s 

* Heirs 5 
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Heirs ; for it is preſumable that theRever- Ti. VIA, 
fion ſhould follow the Heritable Right; Or Taro - 


if a Father ſhould take Security in Lands 
to himfelf, his Son, and their Heirs.the Fa- 
ther would remain Fiar, which does like- 
wiſe hold; though the Security were taken 
to the Father and Son mwnnatim, and 
the Son*s Heirs, even though the Son were 
infeft ; for it is preſumable, that the 
taking Infeftment was only defrgned tq 
compleat the Security and to ſubſiitute 
the Son, but not to exclude the Father 
from his own Fie : And generally im all 
Subſtitutions, the chief thing to be conſi- 
dered, is the Deſign of the Parties. 


Heirs of Proviſion are thefe who ſuc- Heirs of 
ceed by virtue of a particular Provifion Proviſion, 


in the Infeftment, ſuch as the Heirs of a 
ſecond Marriage : And as to theſe Heirs 
of Marriages, we may obſerve two things, 
Firſt, That if a Father by his Contract of 
Marriage be obliged to employ a Sum to 
himſelf, and the Wife in Conjundt-fie, 
and the Heirs of the Matriage, he cannot 
in prejudice thereof do any frandulent 
gratuitow Deed, though he may provide 
a Jointure to a ſecond Wife, or Proviſions 

for his Children of a ſecond Marriage. 
Se6undo, Though a Father may aftign 
or diſpone Sums to Children, when ex- 
O 4 tant, 
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Book NI. tant, whereby they will be preferred to 

dine poſterior Creditors, as becoming Fiars 
by the faid Rights; yet if the Father 
diſpone to Children to be procreate, this 
will be conlidered only as a Deſtination; 
and ſo will not hinder the Father to 
make poſterior Rights, or even poſierior 
Creditors to affe& by Diligences what Is 
fo diſponed. 

Tertio, Proceſs will be ſuſtained at the 
inſtance even of the appearand Heir of the | 
Marriage againſt the Father, to fulfil the 
ſpecial Obligations therein, or to purge 
any Deeds already done by him i in preju- 
dice thereof. 

Albejt, where Heirs are not ſpecially 
detigned in any Right, the Heirs of Ling 
exclude all other Heirs 3 yet if a Man take 
Lands co himſelf, and his Heirs Male 
tailzie or provition, and thereafter -ac- 
quire Reverſions, or Tacks of the ſame 
Lands to himſelf and his Heirs ; theſe 
Rights will accreſs to that ſpecial Heix 
to whom the Land was provided ; for it 
is not preſumable that a Man would give 
the Lands to one, and the Rights of them 
to another Heir, -* 
| When Women "OF" all theſe of 
One Degree ſucceed equally 3 and becauſe 
the Eltate i i5 divideg amongſt them, they 

are 


| 
| 
| 
| 
| 
| 
! 
| 
| 


XUM 


in Heritable Rights. gor 

are Called Heirs Portioners, the Eldeſt Tit. VIIL 
not ſecluding the reſt, and having no TV 
advantage over them : But where the Heirs Por- 
Rights are indiviſible, ſuch as Titles, Fu- Toners. 
riſdittions, Superjorities, and all the Ca- 
ſualities of theſe Superiorities, ' ſuch as 
Ward, Marriage, Non-entry, Feu-du- 
r:es, CC. theſe fall all to the Eldeli Heir 
Ferzale without divifion, together with 
the principal Meſſuage, it being a Tower 
{ or Fortalice for other Houſes are divided 

equally, yn 
All theſe Heirs are liable for their Pre- 
deceſſor's Nebts, in ſolidum, if they once 
enter Heir, except Heirs Portioners, 
who are only liable pro rata; and Heirs 
ſubſtitute in a Sum, who are only liable 
to Creditors in the value of the Sum to 
which they are ſubſtitute. But they have 
in SCOTLAND a Privilege which they 
call the Benefic of Diſcuſſion, whereby Benefir of 
the Heirs of Line muſt be firſt purſued to Diſcuſſion, 
fulfil the Defuntt's Deeds, or pay his 
Debts + And next to theſe, the Heir of 
Conqueſt, the Heirs Male, the Heir of 
Tailzie, and Heirs of Proviſion. But for 
fulfilling a Deed relating to particular 
Lands, the Heir who ſucceeds in theſe 
particular Lands muft be tuft purſued 
without diſcuſſing > and that which is 
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meant by Deſcaſſing, is, that the Cre- 
ditor muſt proceed by Horning, Caption, 
and Appriſing or Adjudication againſt 
the Heir ;, who is to be diſcuſſed before 
he can reach the other Heirs, 

An Heir is ſaid with us to be Hew 
aitive, who is ſerved Heir, and may pur- 
fue ; whereas he whom the Law makes 
liable to be Heir, is ſaid tobe Hei paſ- 
ſive : As when the appearand Heir us en- 
feft upon a Precept of Clare Conſtat by 
the Superiour, or otherwiſe meddles with 
his Father's Eſtate. 

When the Predeceſſor dies, he who 
ſhould be Herr, (and therefore is called 
appearand Heir) has Year and Day al- 
lowed him to deliberate whether he will 
be Heir ;, which is called Anus delibe- 
rands * ; and which is indulged by the 
Law, becauſe if a Man enter once Heir, 
he is liable to all the Debts though far 
exceeding the Eſtate ;, and within that 
Year he cannot be purſued, nor obliged 
to enter ; but after the Year is expired, 
the Creditor may charge him to enter 


Heir ;, and if he reſolve not to enter, he. 


mult renounce any Right he has by a Writ 

under hi hand. 
This Year is compted from the De- 
funt's death, except in a poſthume _ 
who 
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who has a Year allowed him after hisTic.VIIl. 
Birth, and not only during this Year, but Vw 

; after it expires, the appearand Heir with- 
: out inſtructing any Title, may purſue for 
Exhibition of all Rights made to his Pre- 
: deceſſors, and of all Rights made by his 
» Predecefſors to any in his own Family, 
3 (but not to Strangers) to the end he may 
" deliberate whether he will enter Hetr : 
4 the appearand Heir may alſo defend his 
y Predeceſſor's Right, and continue his 
h Poſſeilion by purſuing for Meals and 
Duties, though he renounce. Vid. ſupra 
0 Book2. Tit. 9g. S. Life-rents. 
d | HIfthe appearand Heir reſolves to enter 
l- | Heir to his Predeceſſor, he muſt raiſe 
k | Briefs from the Chancellary ; which Brief 
'- | #4 Command from the King to the Jug 
1 ordinary where the Lands tie, to cauſe 
1, | try by an Inqueſt, confiſting of 15 ſworn 
' | Men, whether the raiſer of the Brief be 
at | neareſt Heir 3 and this is executed or pro- 
d | daimed-at the Mercat-Croſs where the 
I, | Lands lie 3 and if at the day appointed 
T | the Inqueſt find himto be the next Per- 
*. | fon who ſhould ſucceed, they ſerve him 
# } Heir, by a Paper which is called a Ser- 
vice, and which being returned by them 
= | to the Chancellary, there is a Writ given 
4, | tothe Heir ; and which is called the Re- 
10 tour, 
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tour, becauſe it is their Anſwer and Re- 


AY V turn to the Chancellary of the Points con- 


fained in the Brief ; and thereafter, the 
Perſon whd is ſerved Heir is infeft by Pre. 
cepts out of the Chancellary ;, which In- 
feftment muſt be given by the Sheriff or 


| his Deputes,and the Sheriff-Clerk,as Natar 


General 
Bricf. 


thereto : and if the Service was to any 
particular Lands, it is called a ſpecial 
Service ; but if there was no Land de- 
figned, it is only called a general Servige : 
and this general Service may he before any 
Judg, and is ſufficient to eſtabliſh a Right 
ro Heritable Bands, Diſpoſitions, Rever- 
fans, Furiſdiftions, and all other Rights 
whereupon the Defant# was not inteft, 
nor needed to be infeft ; and a ſpecial Ser- 
vice. includes a general Service, but not 
e contra. 

The general Brief hath only two Points 
or Heads, viz. it the Defuntt dicd at the 
King's Peace, and if the raiſer of the 
Brief be the next Heir 3 but the ſpecial 
Brief has ſeven, viz. when the Defuntt 
died. Secundo, If he died laſt weft and 
ſeiſed at the King's Peace, Tertio, That 
the Raiſer is next Heir, Quarto, Of 
whom the Lands are holden #n cape. 
©uinto, By what manner of holding. 
Sexto, What is their Old and New extent. 

| Septims, 
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Septimo, Whether the Raiſer be-of lawful Tit. VIIF. 
Ate, and in whoſe hands the Lands are at Tyw 
cnk. 

; Sometimes likewiſe the Yaſſal with- 
out ſerving himſelf Herr, gets a Precept 
of Seaſin from the Superiour 5 wherein 
becauſe the Superiour declares, That it i 
known to him that ſuch a Man t Heir to 
his Father, it -is therefore cailed, a Pre- 
cept of Clare Conſtat ; which therefore 
makes the Obtainer liable paſſive to all 
his Predeceſſor's Debts, but gives him only 
Right ative to the particular Lands con- 
tained in the Precepe ; nor will it give him 
aRight even as to theſe Lands, except a- 
gainſt thoſe who derive Right from the 
Superiour who gave it. 

Bailiffs alſo of Burghs Royal, do infeft 
their Burgeſſes in Burgage Lands *, by * K. J. 5. 
giving them Seaſiz as Heirs, and deli- + ems 
vering them for a Symbole the Heſp and © 7. 
Staple of the Doors ;, and the Seaſin in 
that Caſe is in place of a Service, as to 
theſe Lands 3 but is not in other Caſes 2 
ſufficient atfvve Title : and theſe Seaſins 
muſt be giver by the Bailiffs and the Com- 
mon Clerk of the Burgh as Notar, other® 
wiſe they are null. | 

The Heir who is Retoxred, holds cither 
his Lands of the King, and then he gers 

| Preceyrt s 
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Ordinary to infeft him ; which if he re- 
fuſe, the Lords upon a Supplication, will 
dire Precepts to any other Perſon, who 
is thereby made a Sheriff in that Part : 
but if the Lands hold of another Superzour, 
then eicher that S#perzour is himſelt entred 
or not ; if he be entered, he will be char- 
ged by four Conſecutive Precepts to entet 
the Heirz and if at laſt he difobey, his 
immediate Superiour will be charged, and 
ſo till the Heir arrive at the King, who 
never refuſes to enter any ; and it the S#- 
periour be not entered, he muſt be charged 
upon forty Days to enter, that being him- 
ſelf entered, he may enter his Vaſſal 3 and 
if he refuſe or delay, he loſes all the Non- 
entries of his YVaſſal during his Lite 3 but 
no other Caſualities, becauſe quoad theſe 
he was not calpable. 

Though the Perſon who ſhould be Heir 
do not enter to his Predeceſſor's Heritage, 
yet he may be made liable to his Predeceſ. 
ſor's Debt,by two paſſive Titles relating to 
Fleritable Rights \ viz. Geſtionem pro he- 
rede, and as Succeſſor titulo lucrative poſt 
tontrabtum debitum ;, and there is a third 
paſſive Title relating to Moveables, which 
is called Vicrous Intromiſſion, 


Behavis 


in Þeritable Rights. 


Behaving as Heir, or Geſtio pro Herede, Tit.,VIIL 
is when the Perſon who might have been Tv 
Heir immixes himlelt,andintromits with Behaving 
either the {oveable Heirſhip, or any He- 45 Heir. 


ritable Ettate belonging to the Defunntt ; 
in which Caſe, he is liable to the Credi- 
tors, not only- according to the value of 
what he intromitted with, but as far, and 
in the ſame manner as if he had been en- 
tered Heir ;"and yet the Lords will not 
ſuſtain this paſſive Title, becauſe of its. ex- 
txgordinary hazard where the intromiflion 
is very {mall, or where he has colourable 
Title, to which he might aſcrive his #wrro- 
miſſion as a Faltory from the Compriſer ; 
or the Donator to the Eſcheat or Recog- 
netion, Geſtio pro Herede, being mags 
anims. quam fait, which Faftories will 
defend though there was no Declarator - 
but if the appearand. Heir had no Fattory, 


it is not ſufficient to alledg the Defuntt 


died. Rebel, and ſo could have no Herr, 
except his Eſcheat was declared before in- 
tenting the Purſuer's Action: nor will 
this paſſive Title, nor vicsous Intromyſſion 
be ſuſtained beyond ſimple Reſtsttion,. ex 
cept they be purſued in the Imtromter's 
own life-time,they. being: kinds. of Delis. 
But he will not. be liable if. the Defun@'s 
Right. was reduced, though after his in- 
G tromiſhon 3 
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intromiffion ; and ſince this paſſive Title 


» was introduced by the Lords of Seſſron, in 


k 


* AR Sc- 
derunt, 
28 Feb, 
£562, 


Succef. cit. 
lacr. 


favours of the Creditors, to deter appea- 
rand Heirs from frandulent Intromiſſion, 
therefore an appearand Heir, paying his 
Predeceſſor*s Debt, will not infer this paſ- 
foe Title, ſince that is for the Advantage 
of Creditors ; nor will the getting of Mo- 
ney for ratifying a Compriſing that is ex- 
pired, infer this paſſive Title, hince the 
Cretitors would have got no Advantage 
by that Right : but if the appearand Hew 
had conſented before the Compriſing was 
expired, it would be a paſſive Title, be- 
cauſe as Heir he might have redeemed 
the Compriſing ; and if an appearand Her 
grant Bond to a confident Perſon for his 
own bthoof, and that confident Perſon 
compriſes or adjudges the Heritage theres 
upon, his Intromiſſion by virtue of that 
Appriſing will not defend him * againſt 
this paſſroe Title, whether the Legal be ex- 
pired or not ; but he will be liable as if 
there were no ſuch Right in his Perſon. 
Succeſſor titulo lucrativo, is where the 
a Pn Hei#, to preclude the neceſſity 
of entering Heir, and fo being liable to 
the Creditors, gets a Diſpoſition from him 
to whom he would have been Hesr,with- 
out any Onerous Cauſe; the receiving 
whereof, 


GOVT vo _ 8. OP. 


in Þeritable Rigfjts. 


whereof, though it be a ſmall part of the Tit. VII: 
Eſtate, makes him liable to the Payment Cv 


_ of all the Creditor's Debt ;, it the Right 
made as well as the Tnfeftment was polte- 
rior to the Creditor's lawful Debt. But 
if there be an Onerows Cauſe; then either 
it is not near equivalent to the value of 
the Lands diſponed, and in that Caſe it 
will not defend againſt this paſſive Title - 
Or, if it be near tb the valne, it will de- 
fend againlt it, but not againtt Reſtirution 
of that value. And fince this paſſive Ti- 
tle overtakes ſuch as might have been 
Heirs z therefore a Diſpotition granted to 
a Grand-child, will make him Shcceſſor 
t:tulo lucrativo, though the Father be a- 
live, ſince by the Courſe of Sacceſſion, he 
might in time have been Heir, though he 
was not irhmediate. Heir : but fince this 
can only reach appearand Heirs, there- 
fore a Diſpoſition made by one Brother 
tg another; though the Maker had no 
Children, will not make him Succeſſor ri- 
talo Iucrativo, lince the Brother might 
have had Heirs himſelf ; and ſo his Bro- - 
ther was ndt his appearand Heir. 

This paſſive Tz:le holds only in Heri- 
tage, and theretore the getting 4 Right to 
moveable Heirſbip and Tacks, will not in- 
fer the ſame, : þ 

P Geſtio 


210 


Book III. 


Geſtio pro Herede, and Succeſſor titulo 


WV lucrative, being paſſive Titles, whereby in 


* Stat. 
Will. Reg. 
Cap. 13. - 
Rights on 
Death- 
bed. 


odjium of the irregularity of the intro- 
miſſion they are made liable as Heirs ; 
therefore theſe paſſive Titles can extend 
no further than if they intromit with, or 
take a Ds/poſition to theſe things to which 
they might have ſucceeded, and ſo not 
inferred again an Heir of Taz:lzze, intro- 
mitting with, or getting a Diſpoſition of 
what would have fallen to the Heir of 
Line 3 nor can they be,extended further 
than if they had been ſerved Heirs : And 
thus an Heir-portioner will be no further 
liable in theſe than pro rata, if ſhe had 
entered ; for the Copy ſhould go no fur- 
ther than the Original. 

To conclude. the Succeſſion in Heri- 
rage, it is fit to know, that by an old 
Statute *,, and our conſtant prattick,, 4 
Man cannot Aiſpone his Heritage upon 
Death-bed in prejudice of his Heirs , 
(that is to (ay, neicher Lands, nor Heri- 
table Bands, nor any Band though move- 
able, in ſo far as his Heritage may be 
thereupon appriſed or adjudged, can be 
then diſponed) ; fo jealous was Our Law 
of the importunity of Churchmen, and 
Friends, and of the weakneſs of Mankind. 
ugder ſuch Diſtempers : And therefore if 


A 


Hl 
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a Man has made any Right in prejudice of Tic. VIII. 
his Hejr,after contraQting Sickneſs,though TW 


he was ſound enough in his Judgment for 
the time, and continued ſound for a very 
long time 3 yet this Right will be redu- 
ced, as done #n leo, or upon Death- bed, . 
either at the inſtance of the appearand 
Hetrs, or at the inſtance of the appearand 
Heirs Creditors : and it is ſufficient to 
prove Sickneſs, though it be not proved 
Mortal, and that he was Sick 3 without 
proving that he died of that Sickneſs; 
or was Sick the very titne of the Diſpo- 
ſition. - 

If thereafter the Maker of ſuch a Right 
come to Kirk or Mercat unſupported, the 
Law preſumes that the Maker was recor- 
valeſced, and ſo the Deeds reconvaleſce 
with him : But fince the Law has fix?d 
upon Kirk and Mercat, as open Places; 
where the Diſponer may be ſeen by all 
Men, and by unſuſpe&t Witnefles 3 Equz- 
valent As, as going to rake Vitits; 
though at a greater diſtance, will not be 
ſuſtained. But though a Man cannot 
prant a new Right upon Death-bed, yet 

he may perfe&t an old Right, or do a 
| d to which he might have been other- 
wiſe compelled, as for Payment of his 
Debt, or may grant a rational Jvinture 
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GY Vitions to his Children in that Conditioii. 


Teſia- 
ments, 


And all Deeds done with the conſent of his 
Heir are valid z becauſe this Law is intro- 
duced in favours of Heirs, whether they 
be Heirs of Line, Male, or Tailzie, or 
Proviſion. 


TIT. IX 
Of Succeſſion in Moveables. 


He ſame Rules are obſerved in the 
Succeſſion of Moveables, that were 
formerly ſpecitied in the Succeſſion of 
Heritage, except as to theſe particulars, 
viz. all of one Degree ſucceed equally: and 
ſo amongſt Brethers and Sifters, the Elder 
ſeclade not the Younger, nor Males the 
Females, as in Heritage + and in Move- 
ables there is no Right of Repreſentation 
as in Heritage ;, and therefore if there be 
a Brother and two Siſters alive, and a 
third Siſter's Children, the Brothers and 
Siſters who are living will ſucceed equa]- 
ly, excluding the Children of the Siſter 
who is dead. 
A Teſtament or Latter Wil, does re- 
quire to be in ri, for Nuncupative Te- 
ſtaments 


fn Boveables. 


faments (which were fo called in the Tit. IX. 
Civil Law, becauſe the Defunit named TW 


his Heirs without Writ ) are not allowed 
by Our Law, by which a Teſtament mult 
either be Holograph, all written with the 
Defanf's own hand ; or at leaſt ſubſcri- 
ved by him before two Witneſles, if he 
can Write ; or if he cannot write, by a 
Notar or Miniſter and two Witneſſes. 

No Heritable Right can be left in Te- 
ftaments, though the Teſtator was in 
Leidge Pouftie, or perfe& Health : and 
though the Teſtament be made in other 
Nations, where Heritage may be difpo- 
ned by Teſtament; yet it will not tranſ- 
mit a Right to Heritage lying in Scot- 
land; and yet a Teſtament made accor- 
ding to che Solemnities of thele Nations, 
will be valid in Scotland, for though they 
may regulate us as to Solemnities, yet 
they cannot alter the Nature, and ſo not 
the tranſmiſſion of our Righes. 


A Legacy is a Donation left by the De- Legacy. 


fant in any Writ, to be payed by bis Exe- 
cutor : But if the Legatar die before the 
Teſt ator, ox before the Condition is ful- 
filled on which the Legacy was left, then 
the Legacy evaniſheth 3 and though nei- 
ther other Mens Moveables, nor a Man's 
own Heritable Rights can be left in Le- 
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WWV Teſtator knew that the Sum left was Heri- 


Jus Re- 


liaz. 


Legitim, 


table, or belonged to others; and the Exe- 
cator in thoſe Caſes mult pay the value. 
A Minor being above 14 Years, may 
make a Teſtament, without the conſent of 
his Curators 3 but under 14 Years he can 
make none. A Wife may make a Teſta- 
ment, without the conſent of her Fu«band, 
And a Perſon interdied, without the con- 
ſent of the Interdiffors; but Idiots nor 
furious Perſons can make none, except in 
their [uct intervals; nor Baſtards, except 
they be legitimated, or have Children of 
their own. | 

If a Man be married, the Wife has 
without Pattion, a ſhare in his Moveables, 


.of which he cannot defraud her by bis 


Teſtament 3 and this is called Fas Relifts : 
and if there be Children, the Law has pro- 
vided a Portion of the doveables for 
them, which is therefore called their Le- 
gitim, and of which their Father cannot 
prejudge them by his Teſtament, but there 
i5no Legitim due by the Mother*s Death , 
nor have Children who are Fors Fami- 
liat, that is to ſay, who are married, and 
bave renounced their Portion natural, any 

Legitim due to them” 
This LZegitizs is alſo due only to the 
ee” 0 UN” hnane- 


in HÞerftable Rights. 


' immediate Children, but not to Grand- Tit. IX. 


children. 
The Remainder of the DefunG's Move- 
ables, beſide what is due to the Relict and 


Children, is called the Dead*s Part ; and Dead's 
parr. 


upon that only he can diſpone. 

It a Man have no Wife nor Bazrns, all 
is the Dead's part, and may be diſponed 
by him: If there be either Wife or Bairns, 
and not both, then the Defunt?'s Teſta- 
ment receives a Bipartite Diviſion z but if 
there be both Wife and Bairns, then it re- 
ceives a Tripartite Diviſion. 

By the Civil Law, a Teſtament was null 
if the Heir was not named 3 but with us 
a Teſtament is Valid though the Executor 
be not named, who is the Heir in Mobi- 


libs, and is called Execautor, becauſe he Executor. 


executes and performs the Defuntt's Will, 
By Our Law, Relics and Children 
dying after their Husbands and Fathers, 
but before Confirmation of their Teſt a- 
ments, do tranſmit their intereſt in the De- 
fund's Moyeables to their neareſt of Kin, 
viz, the Children, their Legitim or Bairns 
part,and the Relic her ſhare of the dove- 
ables ;, the Bairns alſo, as neareſt of Kin, 
have Right to the whole Dead's part, and 
the Executor.not being neareſt of Kin, 
muſt coynt to them therefore, retaining 
P 4 only 
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TAYV 15 allowed to him for executing the Teſt a+ 
*R. Ja.5. ment *, (if he be Executor Nominate, for 


Par. 22. 


Act 14, 


an Emer Datwyve gets no allowance) 
and it there be a Legacy left to the Exe- 
cutor Nommate, it is imputed in Payment 
of his Third 3 but the Dead's part whe- 
ther failing to Children or to the other 
neareſt of Kin, failing Children is not 
tranſinitted without Confirmation ; for 
both the Reli&?s part and Childrens Le- 
gitim ariſe by the Death of the Father 
or Hwuiband, and ſo needs no Confirma- 
t10n or other Conſtitution : But the neareſt 
of Kin's Right is by Succeſſion, and con- 
tequently requires Confirmation for eſta- 
bliſhing it, without which it cannot be 
rranſmitted to their Executors ; for as an 
Heir in Heritage muſt be entered other- 
wiſe, he cannot tranſmit his Right, fo 
neither can an Executor without Confir- 
mation tranſmit his Right 3 Confirmation 
being the only Adaitio Hereditaty in mo- 
bilibus : and as without Confirmation the 
neareli of Kin could not be liable Paſſive 
in Payment of the Defuntt's Debts, ſo nei- 
ther could he without it have Rzght Attve, 
Children have Right to their Legitim, 
except they be ſecluded therefrom either 
Þy their own Renunciation,or by accepting 
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« Proviſion in full Satisfat5or of all that Tit. IX. 
they can crave as their Portion natural, wwe; 
or Bairn's part of Gear: And in either | 
of theſe Caſes they are forss familzat, and 
out of the Family, and ſo have no ſhare 
with the Bairns remaining in the Family : 
And therefore if Children get Bonds of 
Proviſion from the Father in his Leidge 
Pouſtie, they are not thereby excluded 
from their Leg:tim : Nor are they oblig*d 
to collate theſe Bonds of Proviſion, and to 
impute them as a part of their Portion na- 
tural z but they have Right to them as 

. Meer Creditors, and may likewiſe ſeek 
their Legitim + But if theſe Bonds of Pro- 
viſion were made to them upon Death- 
Bed, they cannot ſeek both the Proviſions 
of theſe Bonds and their Legitim ;, for 
the Father upon Death- Bed cannot pre- 
judge the Relic, nor the reſt of his Chil- 
dren of their reſpeQive ſhares, and con- 
ſequently theſe Children who are ſo pro- 
vided upon Death-Bed, muſt collate with 
the Relid and reſt of the Children * : but * x. Þ. 6. 
the Heir has no ſhare in the MMoveables ; Par. 22. 
except he collate, (and be content that the _ af 
reſt of the Children ſhare equally with him, CEE 
in all that he can ſucceed to as Heir;)or in 
caſe there be but one Child; for then that 
Child is both Heir and Execntor without 
Collation. An 
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Exec. No- and is therefore likewiſe called an Execs. 


minate. 


Executor- 
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An Executor Nominate, is be who u 
named by the Defunit in bu Teſtament, 


tor Teftamentar , but if there be none 
named by the Defunf, then the Commſ- 
ſar will make an Executor Datzve ; and 
ordinarly - they prefer the neareſt of Kin : 
but if the nearcſt of K37: being charged, 
will not Confirm, then they name their 
own Procurator-Fiſcal Executor ;, and if 
thereafter the neareſt of Xs compear, they 
uſe to Surrogate him, and this is called an 
Executor-Surrop ate. 

A Creditor may confirm himſelf Exe- 
cutor-Creditor, and ſo may purſue the De- 


Creditor.. funt?s Debitors ;, and leſt that Creditors 


ARof Sed. 
28 Feb, 
1662, 


ſhould wrong one another by Nimious Di- 
ligence, Our Law has appointed that all 
who ſhall confirm themielves Executors- 
Creditors, or ſhall do Diligence againſt 
Executors or Intromitters * within fix 
Months one of another, ſhall come in Pars 
Paſſu. 

Executors-Creditors are only obliged to 
confirm as much as may pay themſelves ; 
and are for the ſame reaſon only liable to do 
Diligence for what they did confirm. 

Becauſe Moveables may be ealily con- 
cealed from Creditors, or diſlipated 3 there- 
fore the Law appoints, that the Executor 


ſha 
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alt upon Oath give up Invertar, and find Tit. 1X; 
ga 4 fo —_ theſe Moveables rank AW 
coming, and then the Commifſar confirms 
him ; nor can he purſue, or diſpone as 
Executor, till he be confirmed : he is only 
liable for the Defun#”s Debr, in as far as 
the Goods confirmed will extend. 
; Executary being a meer Office, it ac- 
* | creſces to the Sarvivers; if there be moe 
F | CExecntors, and in ſo far as the Executors 
| 


” ww SF 9 W © 


have not execute the Teftament in their 
own Life-time, that is to ſay, have not 
obtained Decreets for the Goods belonging 
to the Defuntt, there will be Place SS 
new Executor, for executing theſe, and 
they are called, Execntors quoad non exe- 
euta © or if the Executor otnit to give up 
any thing in the Inventar, or do not give 
up the ſaids Adoveables at the fall Rates, 
there will be another Executor-Dative 
appointed by the Commiſſars, who is cal- 
led an Executer Dative ad omiſſa vel 
male appretiata. 

The Execntor only has Power of Ad- 
miniſtration ; and the Cregitors and Lega- 
tars can only purſue him, except where _ 
there is a Special Legacy left of ſuch a Syecial 
particular thing, or a Sum owing by ſuch Legacy. 
a particalar Perſon : For then the ſpecial 
Legatar bas the Domininm tranſmitted to 
| him, 


'220 Of Succeſſion 
Book [II. him, and ſo he may himſelf purſue for his 
WAV fpecial Leghcy; but the Executor muſt be 

fill called in the purſuit, to the end it 
may be known, whether the Debts exhauſt 
the ſpecial Legacies : For, no Legacy can 
be payed, till the Debts be payed 3 and 
therefore, if all the Legacies cannot be 
payed, the Legatar ſuffers a Proportio- 
nal Defalcation for Payment thereof ; but 
if there be as much Free Goods as will 
pay the ſpecial Legacy, there will be no 
Defalcation. 

An Executor cannot diſpone till he 
obtain a Sentence, but even the Sentence 
ſtates him not in the abſolute Right of the 
AMoveables, otherwiſe than that he may 
diſcharge and aſſign to the reſpettive Per- 
ſons having intereſt : For, if he were de- 
nounced Rebel, the Executory Goods even 
after Sentence,would not fall under hisE/- 
cheat,nor would his Executors,or his Cre- 
ditors have Right thereto, in prejudice of 
the neareſt of Kiz of the Defantt, to 
whom he was Executor. 

Co-Execyu-. If there be moe Executors, whom we 
rors. call Co-Executors ; one cannot purſue 
without the reſt, for at of them repreſent 
the Defuntt only as one Perſon ; bur if 
any of the reſt will not cozcar,, they may 
be excluded from their Office, by a Proceſs 


before 
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in Poveables: 


before the Commyſſars ; nor can an Exe- Tit. IX. 
cutor for the fame reaſon diſcharge a To 
Debt wholly, fince the reſt have an equal | 


ſhare in each Debt - but if the other Exe- 
cutors have got as much as their ſhare 
will extend to, a Diſcharge even from 
one of the Executors will be ſuthcient : 
nor are (for the ſame reaſon) Co-Execu- 
tors liable for the whole Debt, and fo can« 
not be ſmgy parſued, unleſs they have 
intromutted with as much as may pay the 
Debt purſued for. 


An Executor is liable todo Diligence piligente 
for recovering the Debts due to the De- of Execu- 
funft, and the Diligence required upon *Y*%: 


his part, is a Sentence, and regiſtrated 
Horning 424i the Defuntt*s Debitors ; 
but if there be an Univerſal or Special 
Legatar, whereby the Execator confirmed 
has no Advantage, then the Execator is 
not liable in Diligence, but only to aſſign 
the Creditors that they themſelves nay 
purſue. | | 

The Executor likewiſe cannot pay any 
Debt without Sentence, leſt otherwiſe he 
might prefer one Creditor to another ; but 
yet the Executor may pay thoſe Debes 
that are acknowledged in Teſtament with- 
out Proceſs, providing the ſame be payed 
before the Creditors intent a purſuit : _ 
thele 
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Book TH: theſe which we call Provileged Debt; 
TAI may be payed at” atiy time even after 
Privileged Proceſ$ is iritented at the inſtance of other 
Debts. Creditors ;, becauſe they are preferred to 

all others, vis. Servants Fires, Medica- 

ments on Death-Bed, Houſe-meal, atid Fu- 
neral-expences. 

Aﬀeer the Execktors have executed the 

whole Teffarmerr, they miay get a Decreet 

Decreet of of Exoneration before the Commuſſars a- 


Exonera- gainſi-the Creditors, and all having Inte- - 


tion, reſt z wherein' they may prove that all 
they got is exhauſted by Lawful Senten- 
cez; but it is not neceffar to have ſuch a 
Decreet when they are purſued before the 
Lords, for it is ſufficient when they are 


purſued there, to alledg, that they are 


exhauſted by way of Exception. 

If any Perſon intromit with the De- 

Vicious In- fanft's Moveables without being confirm<- 
rromiſ- cd, they are liable to the Defunt?*s whole 
fion. Debts, whether they were related to him 
or no, though their Intromiſhhon was 

very {mall ; and this was introduced to 

prevent the fraudulent and tlandeſtine 
abſtratting of the Defuntt's Movenables, 

without Inventary, im prejudice of Credi- 

tors and theretore this Paſſive Title is 

only introduced in favours of Creditors, 

but of none others, ſuch as Legatars 

Bairns, 


in-Paveables. 
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 Bairns, &c, But if the Intromitter con- Tit. | 


firm befoxe any Action be intented, this ww 


purges ' the Vitious Intromiſſion, and the 
Intromitter is only liable for the value of 
the Goods intromitted with; or if there 
be an Executor .confirmed, no Perſon can 
be purſued as Vitzoms Intromuter.,,. for the 
Intromitter- then is only liable to the Exe- 
cutor : But the Relift, or the Defunt?*s 
Children, confirming within Year and 
Day after the Defunt#'s Death, do there- 
by purge the Vitiolity, though they con- 
firm not till after Citation z nor will ne+ 


ceſſar Intromifſion infer Vitioſity : and . 
that is called necefſar Intromiſſiow, when . 


either the Hucband or the Wife continue 
their Poſlefſion of one another?s Goods 
after one another's Deceaſe for preſerva- 
tion and that becauſe there is no other 
Perſon to look after them 3 and this is for 
the advantage of the Creditors, ſince it 
hinders the Goods from periſhing. 

If there be moe vitiow Intromitters, 
they are each liable in ſolidum, if they 
be purſued in ſeveral Aions; and pro 
virils, if they be purſued together 3 but 
none - of them get Kelief, for wrong in 
our Law has no Warrant. 


The Heir is obliged to relieve the Relief,&. 


Executor of all Heritable Debts, and 
the 


22k 
Book II: the Executor is bound to relieve the: 
- Heir of all Moveable Debts, as far as 
the Inventar will reach. ' | 
TIT: X. 
Of laft Heirs and Baſtards. 
VER | Hilk there is any alive who'catl 
_ prove even the remoteſt Contin- 


Of laſt Þeirs-: 


gency of Blood to the Defunft, they ſuc- 
ceed to him ; but if there be none, the 
King ſucceeds as laſt Heirz for quod nul 
lira eſt, eſt Domins Regis; and fo the 
King ſucceeds to the Defunt as laſt Heir; 
both in Heritage and Moveables, and is 
preferred to all Superiorrs and others 
whatſoever z for which end he makes a 
Donatar,, who muſt obtain a Declarator 
before the Lords of Seſſion, againſt all 
who are ſuppoſed to have any Relation : 
whereupon a Decreet being obtained be- 
fore the Lords, declaring that the King 
ba Right as laſt Heir, the Defuntt having 
died without any Relation, this Decreer 
is equivalent to a Service ; but, if Lands 
be taken by a Man to himſelf, and his 
Heirs Male imply, the King ' or othet 
Superior will ſucceed as laſt Heir, if 

| | there 


arid 'Baffards. 


there be no Heirs Male, though there be Tic. X: 
Heirs Female, tince the Land was not pro- Tu 


vided to them ; and therefore Men ordi- 
narily in their Tailzz:es adjeft the Clauſe 
which failzing to their Heirs whatſom- 
ever. ry 
Becauſe the King ſucceeds here as Heir, 
therefore he is liable to pay the DefunQ's 
Debts ; but he is only liable as far as the 
Eſtate will extend; and therefore the 
Creditors may adjudge the Real Eſtate, 
and ſerve themſelves Executors-Creditors 
in the Loveables, = 


A Baſterd by Our Law, has neither Baſtardy: 


Heirs nor Execators ;, but yet he may 
diſpone upon either his Heritage or 
Abveables in his Leige Ponſtie though 
he cannot make a Teſtament, except 
he be legitimated by a Letter under the 
Great Seal, (which extends not to Hert- 
tage) or have Children ſurviving him 3 
for the Baſtards Children will always 
ſeclude the King. 

The King in the Caſe of Baſtaray; 
makes a Donator, who purſues Decla- 
rator, and is liable to the Debt; for 
in effet the King ſucceeds here, quaſs 
tultemus heres, and Creditors ule the 
ſame Execution in this Caſe, as in the 
bther : and in both ultimw heres and 


Q Baſt arty; 
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Df laſt Heirs, &c. 


B wok lil. Baſtaray, the Reli& has till her ſhare of 
AY the Moveables, as in other Caſes, 
Children procreated betwixt Perſons 

4 divorced, and theſe with whom they 

| have committed Adultery, cannot ſucceed 

to them *, 
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THE 
INSTITUTIONS 
Of the LAW of 


SCOTLAND: 


BOOK IV. 


TITLE I. 


Of Afttions. 

HE: finiſhed theſe two firſt Parts 

—F. of the Law, which treat of Per- 

ſons and Rights : We come now 

to treat of the Third Part, wiz. Altti- 

ons, whereby theſe Perſons purſue thoſe 
Rights, : 

An Agion is definied to be a Kighe of Deffp. of 


proſetuting it Fudrment what is due to d * AQions: 
0.2 And 


abi: 
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Book IV. And it ſuffers very many Diviſions z the 
vv firſt whereof is, that ſome are Real, and 
© Real and ſme Perſonal : A Perſonal Aftion, is that 


Perſonal 
A&ions. 


whereby we only can purſue the Perſon that 
is obliged tows ; as where I purſue a Man 
for Payment of a Sum due by his Band. 
A Real Afttion, is that whereby a Man 
pur ſues his Right againſt all ſingular Suc- 
ceſſors, as well as the Perſon who was firſt 
obliged: As for inſtance, if one have an 
Infeftment of Annual Rent, he cannot 
only purftie the Granter for Payment of 
the Money by a Perſonal Aftion, but he 
can by a Real Af:on, called an Attion for 
Poynding of the Ground, purſue all fingu- 
lar Succefſors, and poynd the Tenants 
and Intromittors with the Rent, for reco- 
vering of his Annual Rent out of the 
Land that ſtood affected with his Infeft- 
ment of Annual Rent. But by the Civil 
Law, a Perſonal Action is faid to be that 
which arifes from a Perſonal Obligement, 
as a Real Action is that which ariſes from 
a Real Right, and is founded in Dominium 
or Property, and competent againſt any 
Poſſeflor or Detainer of what is ours, cal- 
led likewiſe res vindicatio. 

Afions are alſo divided in ordinary 
Actions, and Actions reciffory : For with 
izs all Actions are called ordinary Actions; 
Except 
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except Improbations, whereby. we purſue Tie. I. - 
Papers to be declared Falſe and Forged; T1 
or Reauttions,wbereby we purſue Rights to Improba-- 
be declared null, and to be reduced, tion and 
In /mprobations there are two Terms Reduction, 


their Teſtimonies are ouly allowed as Pro- 
bation ;, which is called the diret# manner Dire& 
of Improbations ; But if theſe be dead, manner of 
the Lords try the Verity of the Writ by = ns 
ſtrong Preſumptions and Conjefures,which 
is called the indirefF manner of Improba- Indire& 
tion : But becauſe in Reductions the Writ Tanner of 
called for, is only to be declared null cill —_— 
it be produced 3 therefore in theſe there is * 
only one term granted for producing. 

No Certification will be granted a- 
gainſt any Writs made by the Purſuer and 
his Predeceflors and Authors, except he 
be ſerved Heir to theſe Predeceſſors, and 
produce a Right made by theſe Authors : 
But Certification will be granted againſi Certifica- 
any Rights made to the Defenders or their tionin Im- 
Predecefſors, to whom they may ſucceed Probation. 
Jure ſanguinis, or to their Authors, or to 
any to whom theſe Authors may ſucceed 
Jare ſangainis \, if any Perſon be called to 
repreſent theſe Authors. | | 
| Q 3 The 
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Book IV. The ordinary Reduttions are ex capute 
Wye Inbibitionis, Whereby we purſue Rights to 
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be acclared null as granted after Inhibi- 
tion 5s raiſed by 15 Or ex capite inter- 
diftions, if granted after Imterdiflion is 
raiſed by usz Or ex capite viris & metus, 
if the Rights were extorted from us by 
force ;, or ex capite fraudis, it the Right 
wete elicit from us by Circumvention, in 
both which Jatt the Purſuer mutt libel 
the Qualifications or Circumſtances from 
which the Force or Fraud are inferred ; 
or ex capite lefti, it the Deeds were done 
upon Death-bed, in prejudice of an ap- 
pearand Heir 3 or upon the Aft of Parlia- 
ment 1621 *, if the Deeds were done in 
prejudice of prior lawful Creditors, in fa- 
vours of conjunt# or confident Perſons 
that is to ſay, Relations or Truſtces, with- 
out an onerous Cauſe; or to a Creditor 
though for an onerous Cauſe, in prejudice 
of another who had done prior Diligence, 
that was habile to afte the Subject diſ- 
poned : all which, and many others of 
that Nature, are oppoſed to ordinary 
Actions 3 becauſe they are extraordinary 
Remedies invented by Law for the pre- 
ſervation of Mens Rights, and are called 
extraordinary, becauſe they are never com- 
petents till other ordinary Remedies fail. 

& Actions 


Df Attions. 


Adctions of Reprobatour and Errour Tit. I. 
are in effeft Reduttions, and mult have the TV 
concourſe of - the King*s Advocate 5 In Reprobz- 
the tuſt whereof, a Party againſt whom £27 


Witneſſes have deponed unjuſtly, craves 
the Decreet pronounced upon theſe Depoſs- 
tions to be reduced, becauſe the Witneſſes 
have deponed falſly, circa mitialia teſtimo- 
morums and condelcends in his Reaſons of 
Reduttion upon the particulars wherein 
they have deponed falſly ; and alfo con- 
cludes, that the Teſtimonies ſhould be re- 
probated. 


In the Summons of Errour, the Purſuer Summans 
craves that a Service (whereby the De- of Errovy. 


fender is ſerved Heir to ſuch a Man ) 
ought to be reduced ; becauſe the Purſuer 
15 a nearer Relation to the Defunct than 
the Perſon wrongouſly ſerved, upon which 
he condeſcends; and therefore concludes, 
that the Service and all following thereupon 
may be reduced ;, and that it may be found 
that the Inqueſt who ſerved bim Heir havs 
_ erred: and this is the only Summons that 
is drawn in Latin with us. 


Some "Actions are called Preparatory ations 
or Prejudicial Aftions, becauſe they muſt prejudi- 
be diſcuſſed before other Aitions are com- ©. 


petent ; As for inſtance, If I purſue for a 
Sum, and the Defender raiſes an Impro- 
Q 4 bation, 
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Book IV. bation, alledging the Writ to be falſe, 
GY YVY the tryal of the Falthood muſt be tuſt dif- 


Exhibj- 


rions. 


Adtiones 
bone fi- 
det. 


Aciones 


cuſſed, and fo is prejudicial to the Adior 
of Payment. SENT 

Exbibitions conclude either meerly to 
exhibit the Writ, os the thing called for z 
and then it is only a Preparatory Attion, 
ſuch as Exhibitions ad deliberandum 5, or 
elſe they conclude Delivery : and. in all 
Exhibitions the ordinar terms libelled, are 
that the Defender had, has, or has fraud- 
fuy put away the Papers or Things craved 
ro be exhibited ; and therefore he is not 
obliged to exhibit, except he had them 
{ince the Citation, or fraudfully put them 
away, toclude a future Citation. 

Some Actions are called A#fiones bong 
fides, in which. Equity is followed, as 
Actions upon Mandates, Depoſitations, 
Emptzon, Location, &c. In which the 
Judg contiders what in Equity is to be 
done by one Party to another. And 
ſome Actions are ſtrifts juris, in which 


firia1 Ju- the Judg is to follow the ſirid Preſcript 


55, 


of the Contratt upon which the Action is 
raiſed, as in a Declarator of Redemption, 
wherein the Purſuer craves, that it may 
be declared that he has lawfully redeemed 
tbe Lands that were wadlſetted ; in which 
Calc, the Judg muſi conſider the yery 
9. +3 gn 
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eciſe terms of Reverſion, and that the Tit: IL 
nds were redeemed conform to theſe Tv 

terms z- nor is Equipollency relevant in 

theſe Caſes. 6. 

'- Some Actions are called Rei perſecuts- Rei peric- 

rie, by which we purſue that quod parrs- ont. 

monis noſtro abeſt ;, which is commonly 

called Damage and Intereft. 

Some are called Penal Aitions, becauſe Penal. 
we purſue not only for Repetion and real 
Damage, but for extraordinary Dama- 
$eh and Reparation by way 4 Penalty ; 
uch as are Spulzies, Atitions for wiolent 
Profits, &c. 

Some Actions are called Arbitrary Arbitrary. 
Attions, wherein the Judg is tied to no 
particular Law, but proceeds ex nobils 
officio ;, that is to ſay, according to what 
he ſees juſily and fit; as an Action for 
proving of the Tenor of an Evident, 
wherein the Complainer libels, that he 
had ſuch a Paper, (of which he muſt 
libel the fall rexor verbatim) and that he 
loſt it by ſuch an Accident ; and therefore 
concludes, that the tenor may be proven 
by Wineſſes, and Adminicles in Writ, 
which he muſt libel; for no Tenor can 
be proven without ſome Adminicles in 
Writ : And generally, there being many 
things with which the Law bchooved to 


* truſt 
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Book IV. truſt the Diſcretion and Honeſiy of the 
GY VS Judg, lince all Cafes could not be com- 
prchended under known Laws 3 it there 

"a inveſted the Judg with this eminent 

Power, which is called mobile officium, in 
oppolition to that officium ordimarium, & 
mercenarinms wherein he is obliged to 

follow the W/:lf of the Comratters pre- 

Ciſcly : & hoe officium mercenarium fudex 


nunquam zmpertit miſt rogatie. © 
Declara- Sore Actions are called Declarators, 
£ors. becauſe the Puriuer concludes in them 


that ſome ſpecial thing ſhould be declared 
in his Favours and ordinarly where-ever 
the Kzng, or any other Swper#0ur grants 
a Gift, he to whom it is granted purſues 
a Declarator, craving, it may be found 
and declared, that tbe Caſualty gifted to 
bim bas faln i in the Superiour's hands, and 
that be bas Right thereto by virtue of the 
Gift - And thus Declarators muſt be rai- 
fed upon Eſcheats, Marriages, Non-en- 
trees, &c. only there needs no Declarator 
apon a Gift of Ward and of Forctaulture 
when paſt in Parliament ; but if the 
Forefaulture be paſt before the Jultices, 
the Gift muſt be declared. And on Gifts 
of Efcheat they ſometimes raiſe Actions 
both of general and ſpecial Declarator in 
one Summons. In the general, the Pur- 
= {uer 


Df Actions. 


ſyer concludes, that it ſhould be found 
and declared that the Rebel was lawfully 

denounced to the Hors, and that herb? 
his Eſcheat fell in the Swperzonr's hands : 
And in the {pecial, he concludes, that the 
Tenants of the Rebels Lands, whoſe Eſ- 
cheat is faln, may pay him the Meals and 
Duties by virtue of his Gift, and De- 
creet of general Declarator. But though 
this latt Action be called an Aftion of 
ſpecial Declarator, it is in effect but an 
Aftion of Meals and Duties, In other 
Caſes alſo, where any thing is craved to 
be found and declared as a Right ariſing 
upon a ſpecial Matter of Fa&, for which 
no other Action can be found that has a 
ſpecial Name : Lawyers do now cauſe 
raiſe Ations of Declarator, or at leaſt 
cauſe adje& Concluſions of Declarator 
to other Actions, ſuch as Redufions, &c. 
and theſe are the ſame with the A1o- 
nes in fattum, mentioned in the Civil 
Law. 


Some Adtions are called Civil, where- Civil 
in Men proſecute their C;vil Rights, Agions. 


and fome Criminal, wherein Men proſe- 
cute Crimes, ad vindiftam publicam. 


For farther clearing of Actio "wy and 
how they ought to be libelled 


(hall 
ſhortly 
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Book IV. ſhortly explain the Nature of a Sum- 
WAV mons, and ſhall fet down ſome of thoſe 
Nature of Actions which have ſpecial Names and 


a Sum- 
mons, 


Medium 
dend.. 


will of 
the Sum- 
ans, 


Conclations. | 

The chief Parts of a Summons are 
the Purſuers Intereſt or Title ; that is to 
fay, the Right flanding in bis Perſon, 
whereby he has good Intereſt to purſue 
the Action he has intented, 

Secundo, That all the Perſons who 
ſhould be called as Defenders, be called 
in the Summons; and lince it is a re- 
levant Exception againſt a Sammons, 
that all Perſons having Intereſt are not 
called : Therefore it follows clearly, that 
for the more Security it is fit to call all 
Perſons who may be concerned in that 
Proceſs. | 

Tertio, The anedium concludendi ;, that 
is to fay, the Ground whereupon the Per- 
ſons called are liable to pay and perform 
what u craved. | 

DOnarto, Aﬀter all this is narrated, the 
King in the Summons ſays,Our will s,&c. 
that ye cite fach and ſuch Perſons, &c. 
which is called: the Will of the Summons, 
and which Will of the Suramons does. 
comprehend a'Command to the Meſſen- 
ger tocite the Defenders; and expreſſes 
the number of Days, upon which they 

Se. | | _ 


Of Acti "I 


arc to be cited, and the Places to which Tit. I. ; 
they are to be cited, and before whom WWW 
they ſhould compear : As alſo the Con- Conelms k 


clufron craved by the Purſuer, each of 
which Summons almoſt has its own ſpe- 
cial Stile and Terms ;, and by At of Par- 


liament Writers are commanded not to -_ J. 6: 


alter the Ancient Stile *; 


It is obſervable; that though the Mat- ma 


ter of Fatt be ordinarily narrated before 
the Will of the Summons , yet Sam- 
monſes of Reduftion, Improbatton, Spulzie, 
and Declarators of Nonentry, begin. at 
Our Will is, &c. and then goon to the» 
Intereſt of the Purſuer, &c. ; 


In a Summons of Tranſumpt, the Pus- Tran- 
ſuer (who in the Summons is always fumpts- 


called the Complainer) libels, that. be bas 
Right to the Lands whereof he craves the 
Papers to be tranſumed ;, and that there-, 
fore it is necefſar to him co have Doubles, 
and Tranſumpts. of the Rights ; and this 
is the Purſuer*s Intereſt ; and that the: 
Defender has theſe Rights, or is obliged 
to procure him. Tranſurpts -' and. there- 
fore concludes, that the Defender ſhould 
be obliged to exhibit and produce them, . 
to be judicially tranſumed ; and. the. au-. 
thentick Tranſumpts to be declared as. 
ſufficient for the Security of the Purſuer 


87 
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Book IV. in the ſaids Lands, as the original Writs 
<ACAV themſelves. 


Mulriple 


In a Summons of Multiple Poynding, 


Poynding. the Complainer having narrated that he is 


troubled by ſuch and ſuch Perſons, who 
do each ot them pretend Right to a Sum 
in which he is liable ; he therefore con- 
cludes againſt all of them, to compeer to 
hear and ſee the ſame tryed; and the 
Party who ſhall be found to have beſt Right 
to be preferred, and the other Party to be 
diſcharged from troubling and moleſting 
bim in all time coming. 

* In a Summons of transferring, the Pur- 
faer libels that there was a depending Pro- 
ceſs, at the inſtance of his Predeceflor, 
whom he repreſents againſt the DefunQ, 
whom the Debitor repreſents ; which 
Proceſs muſt be narrated verbatim : And 
if the Purſuey's Predeceſlor be dead, craves 
that the Proceſs be transferred AGive in 
his Perſon, as repreſenting the Defundt. 
And when the Defender is dead, the ſame 
is transferred againſt his Repreſentatives 
Paſſive. The Concluſion of 'Tansferren- 
ces are, that ſuch Attons may be compe- 
tent to the Purſuer as Heir to the Defune, 
againli the Repreſentatives of the Defens, 
der, as was competent to the Parſuers 
Predeceflor z and that the faid Action may 
$0 
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go on and be continued in the ſame man- Tit. L- 
ner as it would have done againſt the &YW 


Defun&t, whom the Defender repreſents- 
Transferrences are privileged Actions 
coming in upon fix Days. 
It any Perſon Subſcriver of a Bond or 
a Contract be dead, the Procaratory con- 
fenting to the Regiſtration expires 3 and 
therefore the Wric cannot be regiſtrated, 


otherwiſe than by raiſing a Summons of Sammons 
Regiſtration againfi the Repreſentatives - Regt 


of the Granter, upon the Pafhve Titles, 
in which the whole Tenor of the Writ 
craved to be regiſtrated is ſet down wver- 
batim ; and then it is concluded, that the 
faid Writ ſhould be 5nſert and regiſtrated 
in the Books of Council and Seflion for 
Conſervation 3 and that Execution ſhould 
be dire& thereupon, in manner mentioned 
in the ſaid Writ ;/ and that the faid Repre- 
ſentatives ſhould be liable in Payment :- 
but this Action is ordinarily tfupplicd 
by an ordinary Action for Payment. 
In a Summons of Pravwente, the Com- 
plainer narrates, that he having raiſed 
Letters of Horning, the ſame were ſuſpen- 
ded upon moſt frivolous Reaſons, to a very 
long day 3 and therefore conctudes, that 
the Defender ſhould bring with bim the 
faid Suſpenſion, the blank, day of blank; 


przvento 
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Book IV. prevento termino, to hear and ſee the 
WV ſame called, reaſoned and diſcuſſed; with 
PPrzvento. Certification that if be fail, the Lords 

will cauſe call the Suſpenſion upon a Copy, 
and admit Proteftation therein, and ordain 
the Letters to be put in farther execution, 

If an Advocation be raiſed to too long 
a Day of compearance, there may be 
likewiſe a Sammons of Prevento raiſed 
thereof. 

Contrav. Ina Summons of Contravention of La- 

of Labor- þorrows, the Purſuer libels, that A. B. 

TOWS.8 became Surety and Laborrows for C. D: 
that the Complainers Fife, Bairns, Men, 
Tenants, and Servants, ſhould be harm- 
leſs and Shaithleſs in their Bodies and 
Lands, &c. And then ſubſumes upon the 
prejudice done, notwithſtanding of the 
faid Caution : And therefore concludes; 
that both the Principal and Canutioner 
ſhould be decerned to have contravened 
the {aid A& of Caution, in manner fore- 

* K. Ja. 6. faid 3 and therethrough that they conjunttly 

Par.6, and ſeverally have incurred the foreſaid 

At77. Pain, the one half tothe King and hu The- 

_ o— ſaurer, and the other half to the Complasner 

7% as Party grieved *. 

AR 117. In a Declarator of Property, the Com- 
plainer narrates his Right to the Lands, 
and how long, and after what manner ar 

an 
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ad his Authors have been by themſelves, Tit. I. _ 
their Tenants, and others having Right TV W 
from, them, in the peaceable poſſettion of a 
the aids Lands, until of late that he is Declar: of 
moleſted and troubled by the Defender ; Froperty- 
and therefore concludes that ict ſhould be 
found and declared, that he has the ſole 
Good, and undoubted Right and Inte- 
zeſt in and to the faids Lands and chat 
therefore the ſaid Defender and his Te- ; 
nants, and Servants and others, of their 
cauſing and commanding, ſhould be de- 
cerned not to trouble nor moleft them for 
the future, in their peaceable Poſſeſſion, 
brutking, and joyfing thereof. 

If the Complainer defigns only to 
maintain his Poſſeſſion, without bringing 
his Property in Controverſy, he raifes a 
Summons of Moeleſtation : In which he 5ymmons 
only concludes, that they ſhould deſift, and of Note- 
ceaſe from troubling and moleſting bim in ſtation. 
the peaceable Poſſeſſion of bis Lands. 

In a Summons for Poynding the Ground, poynding 
the Purſuer narrates, that he ſtands infeft, of the * 
and eaſed in an Annual Rent of to Ground, 
be uplifted, out of the Lands of 
and therefore concludes againfi the Te- 
nants of theſe Lands ;, and the Heritor 
for his Intereſt, to hear and ſee Letters 
direticd to Meſſengers at Arms, Sheriff in 
: | R Eee 


that 


Spulzic. 


EE er Er EEG 
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Book IV. that Part, to Fence, Arreſt, Appriſe, 
GY Compel, Poynd, and Diſftrinzie the rea- 
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dieſt Goods and Gear that are preſently 
upon the"Lands, and yearly and termly mn 
time coming, during the not Redemption 
of the Annual Rent, 

In a Summons of Spulzze, the King 
commands Meſſengers, &c. (which, is the 
ſtile of all Summonſes) which begin with 
Our Will is, to Sunman, Warn, and 
Charge the Defender, to compear and 
anſwer at the infiance of the Pyuxſuer, a- 
gainſt whom the Spulzie after {pecitied 
was committed ; that-is.toſay, the De- 
fenders for their Wrongous, Violent, and 
Maſter ful coming by themſelues and their 
Servants, Complices, and others, in their 
Name ; of thesr cauſing, ſending, bound- 
ing ont, cammand, reſet, aſſiſtance and. rate 
babition tothe Lands of mwponthe 
day of and. for their Wrongoxe, Vie- 
lent, and Maſterful Spoilzzatien of the 
Goods (to be condeſcended on) and then 
concludes, that they ſhould pay the Pri- 
ces extending to and the Profits 
that the Complainer might bave made of 
the ſaids Goods daily ſince the ſaid Spul- 
ziation, extendgng to &c, 

In a Summons-of Wakening,the Com- 
plainer after narrating that he bad er 
| ſuch - 


Df Attions: 
ſuch. a Summons, which he had ſuffered 
to lic over and fleep for a Year, (tor 
there needs no Wakenibg if there was any 
Fudicial' 48, or Minute upon the Sum- 
mons within the Year) and therefore 
concludes againſt all the Perſons cited in 
the firſt Summons, to hear and ſee the 
farefaid Afton called, wakened, and begun, 
where it laſt left, inſiſted tntv, and Fuſtice 
admimiſtrated therein, till the final deci- 
ſoon of the Tanſe. 

A Furthcoming is that Action, wherein 
the Arreſter libels, that he having raiſed 
Letters of Arreſiment, he cauſed AXMeſ- 
ſenger lawfully fence and attelt all Debts 
owing by the Defender to his Debitor, 
to xerriain under Arreſtmient, and to be 
made furthcoming to him ; and there- 
fore concludes, that the Defender ſhould 
be decerned to make furthcoming Payment, 
and delivery to the ſaid Complainer, of the 
Sumof  aiebted, reſtand, owand by 
bim' to the ſaid Debitor. : 

If notwithſtanding of the Arreſtment, 
the Debicor pay his own Creditor ; he 
will be liable to- the Arrefter, and will 
be forced to pay him- what he was reſting 
to his own Creditor, and likewiſe he 
tay be purſued for breaking of Arreſt- 
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Furth- 
coming: 


Breaking 


of Arreſt- 


ment, wherein atter the Arreſtment and ment, 


R 2 Payment 
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Book IV. Payment is narrated, the Purſuer con- 
LV cludes, that the Defender ſhould be de- 


F K. F. 6. 
Par. 7. 
AcR 118. 


Accumus»- 
lation of 
Attions, 


cerned to have broken the Arreſtment then 
ſtanding, and not lawfully and duely looſed; 
and therefore to be puniſhed in bis Perſon 
and Goods, conform to the Laws of the 
Realm, in example of others *, 

Though the Accumulation of ſeveral 
Attions into one Libel, was not allowed 
by the Civil Law, yet it is allowed by 
Qurs ; in which we may not only purſue 
ſeveral Perſons for ſeveral Debts in one 
Libel, which we call by a general name, 
an Aftion againſt Debitors, but we may 
likewiſe accumulate ſeveral Concluſions 
againſt one and the ſame Perſon, though 
they be of different Natures ; as Redu- 
ions, Improbations, and Declarators of 
Property, and Actions of General and 
Special Declarator 3 in all which, it is a 
general Rule, quot articnl; tot libells, 

But when many Actions are competent 
for one and the ſame thing, as if a'Meſ- 
ſenger be deforced, we may purſue the 
Detorcer criminally, (which will infer 
Confiſcation of Moveables) or crvilly, for 
payment of our Debt; and the purſaing 
of the one does not extinguiſh, or con- 
ſum the other ; and either the Criminal 
or Civil Action may be fiſt parſed, 
an 
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and in the concourſe of all Actions, if Tir. Il. 
the Actions which concur have different VS 
Concluſions, as in the forefaid inſtance Concurſus 
where the Criminal Action of Deforce- 4tionum. 
ment concludes Confiſcation, and the Ci- Deforce- 
vil Action only Payment. Though the 
Defender be affolzied in the Criminal 
Proceſs, yet he may be purſued Civilly, 
OY Deforcement referred to his 

atn. 


—— 


21% th 
Of Probation. 


F3 underſtanding the Matter of Pro- Probation. 
bation, it is fit to know, that all 
Probation is eithex by Writ, by Oath, or 
by Witneſles. 
Probation by Writ, has been formerly By Writ. 
explained in the Title concerning Obliga- 
tions by Writ. 
. Probation by Oath, is when either the py Oath. 
Party or Judg refers any thing tothe Oath 
of the contrare Party , but regularly, no 
Mary's Right can be taken away by Oath, 
except he who has the Right refer the 
fame to the Adverlary's Oath : but whey 
there is a former Probation already addu- 
R 3 ced, 
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Book IV. ced, the Judg ſometimes gives an Oath of 


TAVSV Supplement ;, which is ſo called, becauſe i; 
Oh of is given to ſupply the Probation already led, 
Supple- when it is detective or unclear, +Þ 
Ment: An Oath of Calumny, is that whereby 
Oar ot either the Parſer or Defender is obliged 

#617* to ſwear that the Purſuit, Defence, Re- 

ply, 8&c. are not growndleſs and. unjuſt : 
and this may be craved by either Party at 
any time during the Dependence; and if 
it be refuſed, the Purſuex will have no 

K. ja. 1. further Action, nor the Defender will not 
oy ”* be allowed to inſiſt any further in the De- 

129 fence, Diply, &c. whereon his Oath of 

Calumny is craved. 
Oath in An Oath in Litem, #« that which Law 
Licem. allows the Fnadg to defer to him who is in- 
jared, for proving the quantities of the 
thing wherein be uw injured; V.G. If 1 
purſue Titius for having broke up my 
Trunk, and | having proved that be did 
break, it up, the Judg will refer to my 
Oath what I had in the Trunk 3 and this 
13 allowed both iz Odium of him who 
commits the Injury, and left the Perſon 
unjuſtly injured ſhould loſe his Right for 
want of Probation. | 
& quaji- A qualified Oath is, that whereby he to 
ted Oath. whoſe Oath any thing is referred, depones, 
not ſimply, but circumſtantially ,, which = 
,; ID | | ca 


XUN 


call 20 depone with a quality ;, Y. G. If 1 Tit. 11. 
purſue Titi for payment of 100 lib. Ty 


which be promiſed to pay, who compears 
and J_— bat the Toni was —_ 
ditional, and diddepend upon ſomething 
to be done or performed by the Purſuer, 
as that intuitue of-the Promiſe, the Par- 
ſuer was to make over ſome Right to him, 
or diſcharge forne Obligation or Righr 
ſtanding in his Perſon : and thoſe quali- 
fed Oaths generally are admitted if the 
Quality be intrinſick ; that is to ſay; zeceſ- 
farly imployed in the nature of the thing, 
or are a part of the Promſe: As in the 
forcſaid Inftances. 

Buc if the Quality be extrinlick; it in 
effe& reſolves in a Defence, and fo muſi 
be proven otherways than by the qualified 
Oath; as if a Debt be referred to 4 Par- 
ty's Oath, who depones, that he acknow- 
ledges the Debt, but that the Purſuer is 
reſting to the Deponent the equivalent Sum 
with which he would compenſe the Sum 
purſued for : this will not be admitted as 
a Quality, but is in effet a Defence which 
muſt be proven otherways than by hu Oath. 


Probations by Witneſſes, having been Probation 
allowed in all Caſes of old, until the falſe- by Wir- 
neſs of Men forced our Law-givers to al- nfles. 


low nothing above 100 {;b. to be proven 
R 4 - Without 
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tnhabile 
Witneſſcs. 


Preſump- 
230n5. 
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without Writ or Oath, and Promiſes to be 
only proven by Oath; this Probation by 
Witneſs is therefore called Probatio prout 
de jure ; and it is fit to know, that none 
within Degrees defendant, that is to ſay, 
who are Conſin-germans, or nearer Rela 
$1015, can be Witneſſes ; nor Women, nor 
Tenants who have not T acks, nor Per ſons 
declared Infamous, nor Domeſtick Ser- 
vants, nor ſuch as may gain or loſe by the 
Cauſe, nor ſuch as have given partial 
Counſel, that is to ſay, Advice to raiſe or 
Carry on the Purſuit ; nor ſuch as have told 
what they will depone, which we call pro- 
arre teſtimonium ;, nor ſuch as compear to 
depone without being cited, whom the 
Law calls Teſtes ulerenios,and rejects them 
becauſe of their ſuſpetted forwaraneſs : 
All others except theſe may depone, and 
are called habile Witneſſes ;, and if habile 
Witneſſes refaſe to come when they are 
Cited, there will be firſt Horning, and then 
Caption diretted againſt them, which are 
called firſt and ſecond Diligences, but their 
Eſcheats will not fall upon that Horning. 

Preſumptions are a kind of Probation, 
and a Preſumption u defined to be a ſtrong 
Ground or Argument, whereby a Judg has 
reaſon to think, or be convinced that ſuch 
a thing is true ; and they are divided into 
P reſum* 


Df Sentences, &c. 249 
Preſumptiones juris, which though they Tic, II. 
be ſirong, yet may be taken off by a'con- wwe 
trary Probation; as if a Man threaten to 
poiſon another, if the Perſon was there- 
after poiſoned, it is preſumable that he - 
was poiſoned by the Threatner :' and Pre- 
ſumptiones juris & de jure, ubi lex con- 
ftituit ſuper Praſumpro ;, and thus the Law \ 
preſumes, that an «{rronious Witnels, who 
offers himſelf, is partial, and therefore 
ſtatutes upon that Preſumption, that he 
ſhall not be received 3 and againſt theſe 
Preſumptions, no Probation can be ad- 
mitted. 


TIT. II. 


Of Sentences, and their Execution. 


Fter a Decreet is extracted, the Ob- 

tainer thereof raiſes Letters of Horn- 
ing thereon ;, whereby the Party decerned 
is charged to pay or fulfil the will of the 
Decreet, under the pain of Rebellion 3 
and this Decreet can only be quarrelled by 
Readuttion or Suſpenſion, in both which 
the Reaſons whereupon it is quarrelled 
are ſet down: nor can a Decreet of the 
Loras be taken away without Reduction - 
an 


- 
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Book IV. and if there has been a Debate in the fri 
WY Inſtance, (for fo we call the Action be- 


% : 


Suſpen- 
fron. 


fore the Decreet, as we call Redultion 
and Suſpenſion the ſecond Inſtance) then 
nothing that was competent to have been 
proponed before the Decrect will be ad- 
mitted, but will be repelled as competent 
and omited ;, for elſe there {hould be no. 
end of Debate - but yet if any thing have 
newly emerged, or has newly come to 
the Party's knowledg, theſe are and muſt 
be received, if he depone that he kyew 
not the ſame formerly. _ 

The ordinar effe& of a Suſpenſion.z to ftop 
the Execution of Sentences for a time ; and 
it 15a Summons, wherein the Party alledg- 
ed, injured by a Decreet, doth cite the 
Party who has obtained the Decreet be. 
fore the Lords, (for no inferiwour Court can 
ſuſpend) to anſwer to the Reaſons offered 
by him, for ſuſpending Executions upon 
that Decreet : which Summons proceeds 
upon a Bill, wherein the Reaſons are re- 
preſented to the Lords; for though ſome- 
times the Lords ordain the Reaſons to be 
debated upon the Bill, yet ordinarly they 
ordain Letters of Suſpenſion to be raiſed: 
If the Decreets be = foro, then the Suſ- 
penſion mult paſs by the whole Lords in 
time of Seſſion, and by three Lords in 
| T time 


time of Facarnce z but _— Decreets may 
be ſuſpended by any one Lord. 

- There are other Reaſons alowed to be 
infiſted on beſide theſe in the Bill, and 
theſe are called ejked Reaſons; and a Man 
may ſuſpend upon new Reafons, as ofc 
as he pleaſes, for competent and omitted 
- is not received againft Suſpenſion. But 
if the Reaſon of Suſpenſion be founded 
on Compenſation; the ſame muſt be pro- 
poned in the firſt Inſtance, and before the 

Decreet be extracted F, otherwiſe it will 
be repelled as competent and omitted. 

_ tff the Suſpenſion be called Diſcuſs'd, 
and the Letters found orderly proceeded, 
chat is, ordained to be put to farther 
Execution : Then Letters of Caption may 
be raiſed ; whereby all the Inferioir Fudges 
and Magiſtrates, are ordained to concur 
with the Meſſenger in apprehending the 
Rebel, and putting him in Priſon : which 
if they refuſe, or if the Priſoner thereafter 
eſcape out of their Priſon, they are liable 
to pay the Debt, by a Subſidiary Aion. 

Decreets are executed likewiſe by Poyn- 
ding and Arreſtment, upon the Warrand 
in the Letters of Horning, which are fully 
treated in their proper s hy Vide ſupra, 
Tit. Poynding, and Arreſtment. Ti. 6. 
TS en 


As 
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; Tit. In, 


P RK. ]. 6. 
Par. 12. 
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Book-IV. As to Execution of immoveable Goods, 
GY WY which is by Compriſing and Adjudication , 

the ſame is. formerly treated, Book 2, 
Toe. 2d. ---; 1 t 

If the Decreet be to remove from Lands, 
then the Party decerned to remove, being 
denounced Rebel, for not removing, the 

| Sheriff or Fudg ordinar, is charged to 
Letters of eject, who comes to the Land, and puts 
Ejection. out the Fire, or cafts out ſome of the 
 Pleniſhing : But if a Man continue to 
poſſeſs ri [pite of all Law after he is le- 
gally ejected, the Privy Council will give 
Letters of Letters of Fire and Sword to the Party m- 
Fire and red; commitlionating the Sheriff and 
Sword. others whom he will name, to di/poſſeſ3 
him by the Sword, to raiſe Fire, and uſe 
all other Severities ;, for which the Com- 

miſſion does #ndemmify them. 

If ſuch as have debateable Rights,chooſe 
rather an Amicable, than a Fulicial Deci- 
ſion, they ſubſcrive a Submiſſion to Arbi- 
ters, and if they pleaſe, to an Over{man, 
and another Blazk on the back of the 
Submiſſion ;, wherein they may fill-in their 

Decreers Decreet Arbitral : And though it be. free 

Arbitral, tO theie Arbuers to accept, yet if they 
once accept, the Lords will grant Letters 
of Hirning to force them to decide. 


Though 


and their Execution, 


Though theſe Arbiters are not tied to Tir. IL” 
the firict Solemmiies of Law, yet they ww 


muſt obſerve material Fuſtice ; and there- 
fore they muſt advertiſe Parties, that they 
may grove in Claims, (for a Claim to Arbi- 
rers 15 in place of Libels to Fudges) and - 
muſt allow Terms to prove: *And though 
Equity is to them a Rule, as Law is to 
other Judges'; -yet if eſther Party be 
enorm]y lefed, the Lords will ſaſpend and 
reduce their Decreets. If the Submiſſion 
bear no ſpecial Day betwixt; and which 
they are tied to decide, they muſt-<decide 
within a Year of the Submiſſion ; and: 
if Witneſſes will not voluntarly appear 
before them, the Lords will upon a'Bill 
grant Letters of Horning to-force'them to 
appear, as they will againſt the Arbiters 
themſelves ; if they refuſe or delay to de- 
cide, and to give forth their Decreet Ar- 
bitral. —_ I 
Another-ordinary way now uſed is, that 
the one Party grants a blank Band, and 
the'other. a blank Diſcharge, to be filled 
up by the. Arbiters, without any Sub- 
mifſion. 


% 


Book IV. __ 
of Crimes. 
Grims, FORIMES arceither Private; where 
' AU the lnjury 5 committed againſt Prs- 


vate Perfons; orPablick, where it is com- 
mitted iaumediately againſt the Eommon- 
wealth, ; 
Delia, 5 Private Crimes, called 'allo Debfa.in 
the Civik- Lew, oblige the Committers to 
' repair the Damage and. Latereſt of the 
private Party. | 
Crimes are in; Scotland either puniſhed: 
Capitally, by:Death > or Pecunially, by 2 
certain Fine z or Arbitrazly, at the Diſcre- 
tion of the Judg; We. 


Capital Crimes are, 
Treaſon. Treaſon, which is puniſhed. by Fare- 
* K.].2. faulture of Life, Lands, aud Gond:.. 
on 6. It is Treaſon it any Man to plot, can- 
AR 24% trove or intend Death. or Deſtzuttion to 
Par. i, the King's Majeſty ; or to lay any Re- 
Sel. 2. ſtraint upon bis Royal Perſon ;, or to de- 
Atiz. prive, depoſe or ſuſpend him * ; of to en- 
TK. C. 2. 2, ,vour the Alteration or Diverſion of the 
TR Succeſſion 4 ; to levy War againſt the 
| King, 
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King, Or any Commiſſionated by him ; or 
eps] rs Arras hin * ; to make * Par. r, 
Treatees ar with Foreign: Princes, Sl. 2. . 
or amongſt themſelves without his conſent +. Ins, 
To riſe ins fear of War againſt the King ; par. 1. 
to raiſe a Frey in bis Hoaſt || bs AB. 
Caſtles where he reſides * to smpugn the A 3.46 
Authority of thee three Eſtates ;, te decline || & J:. 2+ 
the King's Authority, not to come out to on _ 
the King*s Hdoaft, or to defert it; tor LA | 
maintain Or Tteſet Traitors\|; to conceal'Par. 6.. 
Treaſon ; to counterfeit the King®r Coin, At 24. 
and to raife wilful Fire* z all wliich are-* K- ]- 6: 
| Species of High Treaſon. IG 
We havea kind of Treaſon in Scotland ,,q _ 
which we call 4 Statutory Treaſon, be- + K. Ja. 1. 
cauſe it is meerly introduced- by Stature, Par. 1. 
and not by Common-Law 3 viz. Theft in 3 4- 
landed Men\| , becauſe of the Danger of þ,*:** 
that kind of Theft ; Murder under a8 24. 
rruſt * ; as if one Man ſhould kill ano- K ]. 2. 
ther, when he invites him to his Houſe ; PAr- 2- 
or a Tweor ſhould' kill his Pupil, which p3.28- 
becauſe of the ealineſs and attrociouſneſs þ,, 2” 


Par. 7. 
of the Crime is made Treaſon. The'* K. = 


ing of Coal Henghs , Aſſaſſination || , Par. g. 
firing. par ſuing _—_ Treaſon w. AR 8. 


| | K. Ja. 6. 
Par, IT. Aﬀt $0. * Ibid. AR $I. + K, Ja. 7 Par. I'Ss 
AR 146. || K. C, 2, Par, 3. AQ 13, 
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Book IV. out being able - Fab it*, All Feſmts, 
WV Seminary-Prieſts,and Tr mo Papifts + ; 
*R. Ja. 6. and all Thieves, who takg Bo Pa gt 


Par. 11. 


ak 45. 
+K.9. 6. 
Par. 12. 
AR 120, 
I K. F Yo 
Par. 7. 
AR 125. 
K. J 6. 
Par. 6. 
AR 69. 
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and honeſt Men; for re-cntering when 
they plcaſe : All who purchaſe Benefices at 
Rome, axe :guilty of Treaſon ||. 


No Crime can be purſued againſt a 
Man or his Heirs after his Death ; except 
that , Treaſon which is committed againſt 
the King's Perſen or Comman-wealth, 

A Traitor being forefaulted, not only 
all the Lands he holds of the King, but 
all the Lands he holds of any other Su- 
periour fall to the K3ng ; becauſe the 
Crime is committed againft him, But 
becauſe the King cannot hold Lands of any 
other Superiour : therefore he does by a 


| Letter of Preſentation under the Quarter 


Seal, preſent a Donatar to the Superiour, 
who is to be. Vaſſal to the Superiour, in 
place of the Perſon forefaulted : And this 
method of Preſentation the King uſes 
alſo in the Caſes of Baſtardy and ulti- 
mus beres. 

Not only the Lands. diſponed to the 
Perſon forefaulted, but all the Lands dif- 
poned to Sub-vafſals, who are not con- 
firmed, fall to the King ; for the Lands 
return to the King in the ſame ——_—_ 
they 


\Of Crimes. 25% 
they were diſponed by his Majeſty, or his Tic. 1V-; 
Predeceſ{ors, without being burdened with WW 
any : Right except: theſe to which he: has © *' © 
conſented :- Nor is the-X#ng obliged-to ay 
acknowledg Tacks, ithough made'and 
clothed with Poſſeſſion before \commir- 
ting:of the Crime, except the Tack - be 
{etfora ſuitable 'Tack-duty. The King 
isobliged to pay'no Debt, though con- 
trated for 'onerous Caules, before the 
committing !.of #he- Crime; except -the 
Creditor: have-a real Security, - therefore 
confirmed before ithe Crime: was coni- ? 
mitted. 6b A ALY Mo lh V hm - 8 ” 
The other Capieal Crimes are Blaſpbe- , F- ©+ ® 
my, Aan-ſlaughter, or. Homicide > tor all gg; : 
Homicide 4s Capital with us, except it be a& 22, 
Caſual *, or Homicide in Self-defence, #+K.J.1. 

+ Theft:is puniſhable by Death 5 but Par 13- 
we call ſmall Theft Pickery, and it is only _ 137 
puniſhable arbitrarly ||, + =_ « . yt 
i Noteur' Adultery, that 13 to ſay; where Par. 7. 
there are Children \of "the Maxriage, on && 5o. 
where the Adulterers - converſe openly at Y CN, 
Bed and Board, or being diſcharged by the yes 1 "P 
Church to converſe, do continue to converſe, x_ Ja. 9. q 
i paniſbable by Death*+ but fimple' Hdil-' par. 6. * 
tery is only puniſhable arbitrarily; "* Inceft'*, &2s +05; 
Buggery, Duels +, the invading of any as Ja. 5, 
of His Majeſty's Officers, for doing Hu ,g ,, 

$ .. Majeſty's 


Ft, (2"2T] | 


Par. 10. Does, Deer, Rees; 


AQ7I. hives, Fruit- -trees, - Green-Wood; Kinds 
dy - ters of Murc-burn, 'e ; inthe Month 


AR 193. of AMoch; Steeping of green Lint in 
f|K. ]. 6. raning Waters, or Laches; fuch-'25-avc 


Par. 6: guilty of Abominable Oaks, and Fave 


Par. 1 
AQ 8 -_ 4k. Is Par. 1. AR ag. $i 3.0 Pvt 
AQ and AA 16. Pa. 34 AQ10 ou ably 


Crime 


ef laws cher 
Fe ew Baia PE 
nts Parties." 
-It is fie 16-khow:that no- Puniſhment At 706. 
If Ain by the Law to:the Diſcre- TK]. ol 
apary, eophrv hear ref Nt 
her on mg. rar mt K. |. 5. 
appoints Death to be infliqed; the Ob par. 5. | 
fender's Moveables fall to the King, tho A& 11 t- 
the Law does.not expreſs the ſatne, and | 
Kan. mtg 9 peer 


There are other Crimes whereas the 
is not reducible to any of 
theſekinds z and thus Per dy ee. 0 
wp, (which is a kind of Perry, beret. 
a Man who marries two Wives breaks .hnts 
or=—anreh Oath) are puniſhable by 
* of all che Offenders Move- - Qitry 
able Goods, Impriſonment, and Infamy.” pr 
Deforcers of Meſſengers, and breakers ts 
if ans are ac by Contif- 
cation 
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Book IV. cition of | all ,their Moveables © i Fore- 
AR ftallers of Mercats+, by buying things bet 
*R.J.6. tore they be preſented: to the Mercatz or 
Par. 7. : before the Mercat be proclaimed. are-pu- 
_ cy niſhahle by Impiiſonment, and —_— 
AR 150, tion of what is bought: | © 
+ Ibid. Ocker, or Uſury \};' which is che akitg 
AR 48. . more than the Annual Rent allowed, or 
{Ke J-5- the taking Annual-Rent! before the 'erhh 
a = of Payment, is puniſhed by Jofs bf: the 
Par. 14- : Principal Sum 3 for the Debitor is to be 
AR 222+. free from the Obligation, and the: Writ 
Par. 15« . being reduced, the Sum belongs to His 
A 257-1 Adel 
"Jay 42s. ; Stellionat,y or the making of double 
AQ 15, , Rights, is puniſhed by Infamy *, and their 
K. ]. 6, Perſons are at the King?s Will. | 
= * 12+ },, The Keepers of Vitualto 4 Dearth ate 
4 LL auvilliuble, as + Ockerers;, and by the 
Par.6, Civil Law, per leg. Jul. de . Amnona. 
At22, Briving of Judges 1s puniſhable by Infamy 
K. J.5. and Deprivation. Plagium, or the ſteal- 
= 5: ing of Men, is a particular Crime by the 
75 Civil Law; bit is a Species of Theft with 
1R. J. 6, VS. And Thefiboorz which is the ſaving a 
Par. 12, Thief by fyning with him, is:-punifhable 
Aft 137. as. Theft. Baratry, or the obtaining 
" KR. Jas6. Deaf tzom Rome, is puniſhable by 
_— * Baniſhment and:infamy; Ambitzs, or 
Par, 6, <he obtaining Offices by unjuft Means, is 
at 72, not punithable under Monarchy. By 
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'By our Law, when the Purſuer raiſes a Tit. TV.” 
Criminal Summons, he muſt find Caution EY 


to. report. the Criminal Letters indors'd 
and execute; and the Cautioner muſt ei- 
ther ! enact himſelf in the Books of  Ad- 
Jenrnal, (for ſo we call the Regiltets'of 
the: 7uſtitsary ) if he be preſent; or he muſt 
ſend a Band) to be regiltrate there, if he 
be abſent, under the Pains contained in 
the Act of Parliament *: And the Defen- * 
der is by the Letters commanded to find 
Gaution in the faids Books, within fix 
Days after the fſaids Letters 'are execute 
againſt him ; which finding of Caution, 
he mult intimate to the Meſſenger who 
cites him, elſe that' Meſſenger may: de- 
nounce him for not finding Caution. 

The Defender in all Crimes is allowed 
to have Letters of Exculpation, for lead- 
ing: Witneſſes for proving of his own 
Innocency, which he muſt raiſe and exe- 
cute again} the Day of Compearance,: to 
which he himſelf is cited ; for all Diets in 
Criminal Courts are peremptor. And 
there are no Diets allowed for farther Pro- 
bation, either to Purſuer or Defender. 

"All Probation in Criminal Cauſes muſt 
be. very convincing and clear, becauſe of 
the ſeverity of the Concluſion: But yet 
ſometimes Witnefles: otherwiſe 3nbabile, 
S 3 are 


R. Ja. Cs | 
Par- ” 


—_ 


inn. ſuck, 

«Thk Jollices arecho only Julges roal 
Poits.of Relevancics, -and even to 'the 
-Qbjeftions againli the Witneſles ;, -and 
rhfy:*remit'to' an Inqueſt of 15- choſen 
Men out of 47, to judg what is proven't 
And this Inqueſt may condemwupon-their 
: awn Knowledg,. they: being in our | Low 


—— Crimes is taken off 


this -—k og that the ——_— a Re- 
miſſion = not free the C—_ x * 
aſſyehing the Party, (that is to ſay, from 
repairing bis Leſs) ſence it's preſumed 
the Ki my does only diſcharge what __ 


_w aa 


Of Crimes. IT nog 
" ham, _— is m—_ or pour” 'F but Tic:tVa 
not what is the interef} of private Parts ke 
on viddithe Private: But. mn oherw Th 
People are repreſented.in Parliament, -the 
King and Patliament-may by their Zi@a- - 
wy likange both the -one. ard. hte 


- Hewho foundsons Reniſſong | - "OM 


1 

to all that ever he had; and he recovers 
nat.only his Fame, but his Eſtate, _ 
— to third Parties F. - Or, 4-0 
cnn Reſtitution is Grace 

and meer Favour ;, Ars he + —_—_— 
demned cannot recover —— was: bes 
ſtowed by the- King upon third Parties ; - 

for the King cannot recal what was once 
legally and warrantably granted to him, | 
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An Explanation of the moſt difficult 
Scots Words in the foregoing Treatiſe. 


A 4 
Cereſs,  Accrue, % 
A Atied in Books, Enxolled or Regiſtred. 
Addebted, Owing, 
Adminicles, ,, Proofs or Supportcrs. 
Advert, *' : © Take heed. 
Advocate,” © © Ceunlellor at Law, 
Aliment, Maintenance. _ 
To Aliment, | To maintain, or diet. 
Annual! Rent, Intereſt. 
Appearand, Apparent. 
Appriſing, _ The adjudging of an Eſtate. 
| _ to pay Debts, , | 
Aſcrive, | Aſcribe, 
Aſﬀoilzed, '* Acquitted. 
Aut, T7 EET 
Attband Counterband.. * — 
Baillie, " Bailiff. ; 
Bairns, Children. 
Bairns part, of Gear, A Child*s Portion. 
Band, Bond. .. X 
Bloodwits, Drawing of Blood in Quar- 
rels, 


ad Boll, 


Boll, 
Bruik, 
Bur ſer $3 7 {| t 4 
Bygone,  3:: 
C 


|  Aption, $153 
Caſualities, 


Caution, 

C autioner, 
Cedent, _ 
Chamberlain, 


An Explanation of Seoes Word): 


y — 
x 


"© F 
; 755 JC 


Chamberlain-Court, 


Chancellary, 
Coalbeugb, 
Cognition, 
- Cognoſce upon, 


Four Buſhels, *©+ 
Enjoy. .23Þ. 'S 
PoorScholarg, | >>*) Ci 


+ / \Bypaſ. EN 
; CEEEY 4 


+. 
e295) 3 


 Coak-mine. nA 


College of Fuſticez "1 


Colluſion, 
Commiſſar, 


Compears, 
Condutor, 
Conqueſt, 
Conſignatar, 


Crop, 


.Cognizance. > wet 0 
Take Tognizance of2%" i\i. 
EY Count, eel 
. -Underhand Agreement. 

Official, or he who holds i 
; ſhops Courts. "th. 141,554 
Appears. | Singh 
Hirer, þ 
Purchagd. : 

A Conligner, he that . 

liens, {4 


Meine of Scots FOR 
wine, +4 Does, ; 
| or Impower'd.. 


fortof Declaration in Law- 
: ©. Decree or Sentence. E 


Sar or Procurer, 


Ireglty rd 


iture wh 
Evid, 


ps Eeriable, 


| Hvv Explanation of Seots Works: 


Aﬀedt or deſtroy. © _ 
Evidences. wh F. 


a Avoid; &' Ind] S. Shu 
- Eaxchahge of one thing'f 
another. OY x WP 


Failing. _*z 
- Takerxin the Fa. Shang 


A {mall Fort. ra VEL 
Falſe Alarm or —_— 
dflonging to the "_ 
| "x Weaet J 
can , a EA I 
ot Able” | CO 


Hereditary. -4\J. 
Hereor, 


Hereator, 
Heretrix % 
Heritage, 
balls, 


Diet, 


x4 
Jmer diil:on, 


Intromettors, 
iIntrom: 


Intunne, 


” Emned, 


"SS 


L- 


Aborrows, 
Lesd, 


Leal, 
Leer atar, 
Lobel, 

He Libels. 
Life-rent, 
Lim, 


— 


Impreftable,,. 


inG ener al. 
7 n 4 


Au Explanation of Scots Words. = 


on 


" "II PTE 
SR 5M bf 


Freeholder. 
Heireſs. 
Inhericance. 
Army. 
.. Outlawry. 
=— on. 


& --+ to be performed... 4 
\\ Having a legal Right. | 


; any veſting one of his Power. 


Thoſe who intermeddle. , ; 
| Intermeddling, 

With regard or refpeR to. 
Enjoying. 

Lord Chief Juſtice. 


" Known. 
The. drying of Corn on a 
Kiln. 


4 binding tO the Peace. 
njur'd, 

Honefi. 

Legatce. 

Indite or Indi&ment. 
He informs or ſays: 

An Annuity for Life. : ] 


Flax, . "0 
Liqus, 


'F 


Liguid, 
Loches, 


Meal, 
Mode d, 
rommgy 
Multur, 


Mureburs;'' 
i; 1 N: 


P* reniptor, 
P lemſing D 


Proceſs, 
Propone, 
. Pupils. 


Lakes. 


Lords of Sen ; 


Mina, 
Manſe, 


Toll Paid for grinding 


Fix'd, on” WER 
Jdges «3 111 JL 


Mizbthaviour. Ty. 
Minifkcr*s Houſe. ,- 1, 4h; 


'thd Millar. Vo e223 
Bumihg of Heath. +\, 4.x; \ 
"271 | Ws 


e . IP - 

Too much, = 8 KA 

- Notary. > vitt 2 
Go. t 7 RF: * 


Weight 5 


Pmprory. fix 4. 


 Houſhold Furniture. 


Diſtraining or Sej 
Preſcribe. G FOnge. 
Procedure, _ or. Tein 
at Law. ANDY 
 Law-ſuic. HD 
Prcopole. 


Minors. p Is = LI By. 


wp Reject or Condemn. =D 
- Reta = EI 


; Sold by way of. Aution. % 


| = of a place for Cate: 
wth ON. : 


Tocher, 
Tam, 
 Twor, 


Vs | 
Paſah 1£0_3 


Venaition, 
V, _ 


Wis Wedjer; 


Treaſury. . 
To be' obliged to, 


:k: Vacant. 
-One who holds Land Fol 


factor ſuch a Mill. .-*;-% 
Such an | Obligation. K no hk 
Endure, W 


Wite's Portion. wn K 
Tranſcripts. 
Guardian, 


Superiour in Feu, og-on- 
condition of ſuch and fuck” 
Services. LOTTY 


*4« © + 


*Com, Meal, and Male-+:\<-- 


a;> 
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